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Preliminary Notice 
Eighth Annual Massachusetts Lawyers’ Institute 


Oceanside Hotel, Magnolia 
Friday and Saturday, June 3 and 4 


The Institute, through its symposiums, discussions and friendly 
meetings between members of the bar, the judiciary, and their 
families, has become a fixed part in the life of most of the lawyers 
in Massachusetts. With this in mind, the committee has considered 
it proper to make a change in time and place. This year the Insti- 
tute is to be held one week earlier than last year, at the Oceanside 
Hotel at Magnolia. A complete program will be mailed later. 

Friday 2:15 p.m. an open forum and discussion will be held 
on State Administrative Law and Procedure, Reuben Hall, pre- 
siding. The speakers will be Messrs. Robert M. Segal, a member 
of the faculty at Northeastern Law School, Albert R. Beisel, Jr., 
a member of the faculty of Boston University, and Mrs. Emma 
S. Tousant, who is a member of the Department of Industrial 
Accidents. 

Friday evening, Harold L. Levin, a member of the bar and an 
expert amateur magician, of professional calibre, will entertain. 

Saturday 10:15 a.m. Some practical discussion to be arranged. 
Samuel P. Sears presiding. 

Saturday afternoon at 2:00 p.m. the annual meeting of the 
Massachusetts Bar Association and election of officers for the en- 
suing year will be held. 

In the evening there will be the Institute Dinner; remarks by 
Richard Wait, President of the Massachusetts Bar Association and 
The Honorable Stanley E. Qua, Chief Justice of the Supreme 
Judicial Court. The principal address will be delivered by The 
Honorable Ralph E. Flanders, United States Senator from Ver- 
mont. 

The City Solicitors and Town Counsel Association and the 
Junior Bar Conference of the American Bar Association will take 
part and will have their own speakers and discussions on Saturday 
afternoon. 

There will be full opportunity for the members of the bar and 
their families to enjoy the hotel life and many attractions. 


James E. Farley, Chairman 
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Notice of the 38th Annual Meeting of the 


Massachusetts Bar Association 


The 38th Annual Meeting of the Massachusetts Bar Associa- 
tion will be held at the OCEANSIDE, MAGNOLIA, on Saturday, 
June 4, 1949, at 2 P.M. in connection with the Massachusetts 
Lawyers’ Institute, for the election of officers for the ensuing year, 
consideration of committee reports, and for the transaction of 
such other business as may come before the meeting. 

The report of the nominating committee accompanies this 
notice as provided in the by-laws; also the Treasurer’s report. 


FRANK W. GRINNELL, 


Secretary 


Report of the Nominating Committee 


The Nominating Committee herewith submits its. nominations 
for officers and members at large of the Board of Delegates of the 
Massachusetts Bar Association to fill vacancies that will exist at 
the annual meeting to be held on June 4, 1949. 


President: RicHarp Wait of Harvard 

Vice-Presidents: RicHARD S. Bowers of Brookline 
ReuBEN Hatt of Newton 
DanieL W. LiIncoLn of Worcester 
Mrs. ELEANOR MarcH Moopy of Melrose 
Joun T. Noonan of Brookline 
WituiaM A. O’HEarRN of North Adams 
SAMUEL P. Sears of Newton 

Treasurer: Paris FLETCHER of Worcester 

Secretary: FRANK W. GrINNELL of Boston 

Asst. Secretary: WuLLIAM B. SLEIGH, Jr. of Marblehead 
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TREASURER’S REPORT 5 


Members at Large — Board of Delegates 


Fletcher Clark, Jr. of Middleboro Francis J. Quirico of Pittsfield 
James E. Farley of Salem Margaret E. Ganley of Springfield 
Donald T. Field of Brookline Fredric S. O’Brien of Lawrence 
Harold Horvitz of Newton 


Respectfully submitted, 


Arthur F. Bickford Frederick M. Myers 
James A. Crotty Guy Newhall 
George L. Wainwright, Chairman 


Other nominations may be made in writing for any of such 
offices by not less than nine members of the Association by sending 
such nominations to the Secretary. 


Frank W. GrinNELL, Secretary 





Massachusetts Bar Association 


Treasurer's Report for 1948 


January 1, 1948 


Worcester County Trust Co. checking account.... $741.49 
Worcester Mechanics Savings Bank............... 4,000.00 
George R. Nutter Fund—2 series “G” U. S. War 
Savings Bonds 
ee ee ae $1,000.00 
RIES ‘ssa: 0 ag hareata ace arr an 500.00 1,500.00 6,241.49 





MEMBERSHIP RECEIPTS 


SPOR Demet Gene. BGs 6... i oics vvcvsecseveces 194.00 
ee Me SE I oo oo ernc ceases eunwasseas 9,215.00 
1948 New Member Junior Dues ................ 246.00 
1948 New Member Senior Dues ................ 1,935.00 
Dues for 1947 and prior years..................- 195.00 
1949 Senior dues paid in advance................ 35.00 
1949 Junior dues paid in advance (1 for 1950).... 4.00 


Total Membership Receipts 
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MISCELLANEOUS RECEIPTS 








Worcester Mechanics Savings Bank, dividend...... 30.00 
w. S.-Sawnign “ie? Bemd, siterest. oo se dscce es 37.50 
Sale O8 Dhaest, LA CITY once cde cccccessn 11.06 
Sale of Supreme Judicial Court Books............ 1.50 
NE Pas trae Arad ck alaadlacte eminent 9.30 139.36 
I TI hag ts Salas Wb wl Daca pipe table Gace 18,204.85 
DISBURSEMENTS 
Cee ae ERAN: So ois. eis Sow eew ne dnds 3,780.54 
ee i ae re 115.00 
ee Ae I os 6's. ce an Slo we a aiad oad 3,093.43 
I I so Secs a bec mosbuawiewwkes 858.58 
Membership Committee Expense................. 293.72 
Grievance Committee Expense..............0000: 17.00 
General Expense (bank charge and dues rcfunds).. 21.69 
Executive Committee Expense...............00.. 292.41 
IN RS oo Slog Siac nen wien oe ala ares 500.00 
ee ee 1,027.38 
Less received from registrations...... 404.00 623.38 
Se I 8 oc vp aruciadwoeasacbqawecuwaxs 9,595.75 
Bamnce Gm hand December 31, 1946. oo.. occ cccccacccawcccissees $8,609.16 


Distribution of Balance on Hand: 


Worcester County Trust Co. checking account.. 1,109.10 
Worcester County Institution for Savings...... 2,000.00 
Worcester Mechanics Savings Bank............ 4,000.00 
George R. Nutter Fund, 2 Series “G” U. S. 


NN EET eg oee gO dad ala ends Baw eae e 1,500.00 


We, the undersigned, appointed under date of January 10, 1949 by Richard 
Wait, President of the Massachusetts Bar Association, to audit the report of 
the Treasurer of the Massachusetts Bar Association for the year 1948, report 
as follows: 

“We have examined the books and accounts of the Treasurer and certify 
that they are correct.” 


Respectfully submitted, 


ELEANOR MARCH MOODY 
REUBEN HALL 
Auditors 
January 21, 1949 ° 
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(From a photograph by Everett A. Grant, 1948 


John E. Hannigan 
1869 - 1949 


He had the respect and affection of the bar. A lawyer 
active in the trial of cases for more than half.a century, he was 
also a law-teacher and an honorary vice-president of the Shake- 
speare Association of America. His article on “The Merchant of 
Venice” in the “Bulletin” of that association deserves wide 
reading.* 


* “Shylock and Portia”, Vol. 14, No. 3, July 1939, pp. 169-175. 
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In his eightieth year, he broke his health by more than a 
year’s intensive study in connection with the legal proceedings 
relating to the ancient rights in Boston Common and the later 
trust of $5,000,000 created by George F. Parkman by his will 
and codicils for its “maintenance and improvement” “in the 
hope and expectation that the Boston Common shall never be 
either in whole or in part diverted from its present use, as a 
public park for the benefit and enjoyment of its citizens.” This 
was an effort of public service, without compensation, for the 
benefit of the citizens of the future. He did not succeed and he 
never recovered. 

F.W.G. 
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Proposed New Rules Governing Records on Appeal,— 
a Request for Criticism and Suggestions 
By Richard Wait, President of the Massachusetts Bar Association 


Some time ago a special committee of the Boston Bar Asso- 
ciation was formed to make suggestions with reference to Massa- 
chusetts appellate procedure and the rules governing it. That 
committee spent much of the fall and winter of 1947 amicably 
wrangling over the problems presented and evolved a preliminary 
draft of rules which were submitted to the Supreme Judicial 
Court as a Christmas present in 1947. These purported to be 
no more than preliminary, a report of progress and earnest to the 
Justices of our concern with the subject and of our desire to be 
of assistance in a matter which was known to be of concern to 
the Court also. 

Thereafter a similar committee of the Massachusetts Bar Asso- 
ciation was formed and the two committees continued the work 
together. A revised, and we believe, improved set of rules was 
prepared and submitted to the Justices in July, 1948, again not 
with any suggestions that they could constitute the last word on 
the subject, but as a further report of progress. 

Since then the rules have had the attention of the Court, 
and last winter the Chief Justice told me that the Justices wished 
to know the attitude of the Bar with reference to the matter, 
and asked me if the Association would undertake to canvass that 
attitude. I promised that it would do so. I am now trying to 
fulfill that promise and I bespeak the cooperation and assistance 
of every practicing lawyer, whether a member of the Association 
or not. 

It will be remembered that back in 1932 when the Superior 
Court rules were revised copies of the then proposed rules were 
circulated among the Bar by the committee of the Superior 
Court Justices with a request for suggestions. I understand 
that the request brought in many helpful suggestions. I now 
make a similar request and I look to the Bar to render to the 
Supreme Judicial Court as full and helpful assistance as it did 
to the Superior Court seventeen years ago. Please send your 
suggestions to William B. Sleigh, the Assistant Secretary, in 
care of the Association at 53 State Street, Boston, and please 








10 MASSACHUSETTS LAW QUARTERLY 


do not put off sending them until you have time to do it, for 
you never will have time. Do it at once. Also, be just as destruc- 
tive in your criticism as you wish. If the Bar prefers our present 
practice to that suggested in the proposed rules or to any other 
innovation, the Court wants to know it. 

Possibly a short statement of how the committees came to 
propose these rules may be helpful. I served on the Boston Bar 
committee and attended, I think, all of the joint meetings, so | 
speak from first-hand information. 

We started from the premises that the existing practice is 
complicated, that nowhere is there collected in one manageable 
volume an authoritative statement of what must be done to 
get a case before the full bench,* that printing costs are a serious 
burden to many litigants, and that the path of the in-experienced 
practitioner often seems to him to be beset with pitfalls. From 
our endeavour to meet these problems came these rules. They 
do not represent the unanimous opinion of all members of both 
committees. There is at least one member of the Massachusetts 
committee whose opinion we all hold in the highest regard who 
feels that the rules further complicate the present situation. 
But the rules do represent the result of many hours of hard work 
based upon an aggregate of many years of experience before 
both the Supreme Judicial Court and the Circuit Courts of 
Appeal. We have not hesitated to borrow from federal practice 
where we have found it, as we have in some instances, preferable 
to our own. 

The rules have no application to reports from District Courts 
to the Appellate Divisions or to appeals from the latter to the 
Supreme Judicial Court. Neither do they apply to appeals from 
the Appellate Tax Board which are already governed by the 
modified designation procedure which we suggest. They do 
apply to all cases taken to the Full Bench from the Single Justice, 
the Superior Court, the Probate Courts, and the Land Court. 

Our primary concern was with equity appeals. In equity 
cases there is frequently room for considerable difference of 
opinion as to what should or should not be included in the 
record on appeal. Also there is no adequate procedure now 





*I do not overlook or intend any slight to the altogether admirable 
pamphlets which Mr. Getchel!l has compiled. 
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RECORDS ON APPEAL 11 


available for condensing or editing the report of the testimony. 
These are serious flaws. When question arises the only safe thing 
is to include any doubtful material, which makes for a cumbrous 
and expensive record. These flaws are a good deal less serious 
in the federal practice which allows the parties to control what 
shall be printed through their praecipes or designations. But even 
there the first difficulty is not wholly absent, since nothing 
goes to the Court of Appeals which is not printed so that questions 
of elimination are generally resolved in favour of inclusion. 
So we have gone one step beyond the federal practice as known 
in the First Circuit. 

That step is the essential element in our rules, — that all of 
the papers, pleadings, testimony (in equity), exhibits, everything 
which in the broadest sense is a part of the “record” in the court 
below shall go up and be available in case of need to the Supreme 
Judicial Court but need not be printed in full. In this way a 
doubtful document can be omitted from printing with entire 
safety and all possibility of petitions for certiorari for diminution 
of the record and the like is eliminated. The original papers will 
constitute the record on appeal in the technical sense which is to 
be distinguished from the printed record in which will be repro- 
duced only those papers which are to be relied upon by either 
party. 

In the case of an action at law which goes up on exceptions the 
rules will work very little change, if any. Conceivably it would 
have been preferable to have omitted exceptions from the opera- 
tion of the rules altogether, but on the whole it was deemed better 
to have everything covered. In so far as possible uniform, all- 
inclusive rules are to be preferred, particularly where, as here, they 
relate to procedural matters only. We have endeavoured sedulously 
to avoid any change in substance. The scope of review will remain 
precisely the same the day after the rules take effect as it was the 
day before. 

There are two entirely novel features of the rules. One is the 
“agreed statement” record provided for by rule VIII. Whether 
this will prove a success must depend wholly upon how the Bar 
takes to it. Frankly it is an experiment. A similar procedure is 
available in the federal practice and it has been found useful. The 
other novel feature is the successive filing of briefs and the pro- 
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vision for reply briefs. The merit of this system is, we think, 
beyond question. 

In drafting the rules we had, in places, to wind a somewhat 
tortuous course around the statutory rocks which can be moved 
only by the Legislature. If our proposed system is adopted some 
revision of the statutes will probably follow, but the Bar and the 
Court can make manifest what changes are desirable through 
practice better than the Legislature could hope to do through com- 
mittee hearings or other legislative procedure in advance of prac- 
tice. We believe we have come foul of none of the rocks. If we 
are wrong you must tell us. 

So now I place the matter before you all and ask you to “take 
the papers.” Please hand down your decisions promptly, other- 
wise we shall be chargeable with discourtesy to the Chief Justice 
whose good esteem we value so highly. 

RicHARD Walt 


Draft of Proposed Rules of Supreme Judicial Court 
Relative to Appellate Procedure 


Prepared and Submitted by Committees of the 
Boston Bar Association and of the 
Massachusetts Bar Association 
July, 1948 


Rule I. Record. In all cases taken to the full bench of the 
Supreme Judicial Court on exceptions, appeal or report from a 
single justice of that Court or from the Superior Court, any pro- 
bate court or the land court, the original papers in the case or an 
agreed record under Rule VIII shall constitute the record on 
appeal, and there shall be printed for the use of the full bench 
only such part or parts of the record on appeal as shall be desig- 
nated, agreed or ordered to be printed in accordance with the 
following rules. 

Rule II. Exceptions. There shall be filed in the trial court 
with every bill of exceptions a designation wherein the excepting 
party shall designate all papers in the case and parts thereof which 
he desires to have printed for the use of the full court. In every 
case he shall include in his designation the bill of exceptions as 
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allowed. Where less than all of any paper is designated those parts 
which are to be included or omitted shall be specified with particu- 
larity. A copy of the designation shall be mailed or delivered to 
each other party or his attorney within the time required for 
giving notice of the filing of the bill of exceptions. Within ten 
days thereafter or within such further time as the trial judge may 
allow each other party may likewise file and give notice of a 
designation wherein he may designate such papers or parts thereot 
not already designated as he desires to have printed. All designa- 
tions shall be presented to the trial judge at or before the time 
when the bill of exceptions is presented for allowance. The trial 
judge may order that the matter to be printed shall be enlarged 
or diminished in accordance with Rule IX. 

Rule III. Appeals at Law. There shall be filed in the trial 
court with every appeal in an action at law, except an appeal from 
an appellate division of a district court, a designation wherein the 
appealing party shall designate all papers in the case or parts 
thereof which he desires to have printed for the use of the full 
court. Where less than all of any paper is designated, those parts 
which are to be included or omitted shall be specified with particu- 
larity. A copy of the designation shall be mailed or delivered to 
each other party or his attorney not later than the day of filing, 
and each other party may within ten days thereafter file and give 
notice of a designation wherein he may designate such papers or 
parts thereof not already designated as he desires to have printed. 
After all designations have been filed or the time for filing the 
same has expired the clerk shall forthwith give notice thereof to 
the trial judge, who may order that the matter to be printed be 
enlarged or diminished in accordance with Rule IX. 

Rule IV. Appeals in Equity and in Probate Proceedings. Any 
party who claims an appeal from a final decree in equity or from 
an order, decree or denial in a probate proceeding shall file in the 
trial court a designation such as described in Rule III, which desig- 
nation may also include a report of material facts and the whole 
or any part of the transcript of the testimony or a condensation 
thereof. Such designation shall be filed with the appeal, except 
that when such designation includes a report of material facts, or 
the whole or any part of the transcript of the testimony or a con- 
densation thereof, such designation may be filed within twenty 
days after the giving of notice to the parties by the clerk that the 
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report or transcript, whichever shall be filed last, has been filed 
with him. Within ten days after the filing of such designation, 
or within such further time as the court may allow, each other 
party may file a designation in which he may similarly designate 
such matter not already designated as he desires to have printed. 
A copy of each designation shall be mailed or delivered by the 
party filing it to each other party or his attorney not later than the 
day of filing. No party shall include colloquies or any other part 
of the transcript in his designation unless such material is essential 
to his case on appeal. After all designations have been filed or the 
time for filing the same has expired the clerk shall forthwith give 
notice thereof to the trial judge, who may order that the matter 
to be printed be enlarged or diminished in accordance with Rule 
IX. 

Rule V. Reports. When a case is reserved for report to the 
Supreme Judicial Court, the trial judge shall direct one of the 
parties to prepare a draft report. Such party shall prepare and 
file such a draft report within twenty days thereafter and with 
such draft report he shall file a designation of all papers in the 
case or parts thereof which he desires to have printed for the use 
of the full court. Such designation shall include the report and 
except in actions at law may also include any report of material 
facts and the whole or any part of the transcript of the testimony 
or a condensation thereof. If less than all of any paper is desig- 
nated, those parts which are to be included or omitted shall be 
specified with particularity. A copy of such draft report and of 
such designation shall be mailed or delivered to each other party 
or his attorney not later than the day of filing. Within ten days 
thereafter, or within such further time as the trial judge may 
allow, each other party may likewise file and give notice of a 
designation wherein he may designate such matter not already 
designated as he desires to have printed. All designations shall be 
presented to the trial judge with the draft report. The trial judge 
may order that the matter to be printed shall be enlarged or 
diminished in accordance with Rule IX. 

Rule VI. Designation in Land Court and Probate Proceedings. 
In proceedings in the land court and probate courts the parties 
shall not only designate the matter to be printed as provided in the 
foregoing rules but shall also designate for transmission each docu- 
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ment to be transmitted to the clerk for the full court pursuant to 
Rule XI. 

Rule VII. Joint Designation. In lieu of filing designations as 
provided in the foregoing rules, any or all parties may file with 
the clerk a joint designation setting forth the matter they desire to 
be printed for the use of the full court. Such joint designation 
shall be filed within the time permitted by these rules for filing the 
designation of the appealing or excepting party or the party 
directed to prepare the draft report. 

Rule VIII. Agreed Record. In lieu of the designation pro- 
cedure provided for in Rules III through VII inclusive, the parties 
may prepare and the trial judge approve an agreed record in the 
form of a statement setting forth only such pleadings, facts and 
documents as are essential to a decision of the issues to be pre- 
sented to the full court. The statement shall be filed in duplicate 
with the appeal or within the time permitted for the filing of the 
draft report as the case may be, save that the trial judge may ex- 
tend the time for filing the statement and any designation and 
may make such extension whether or not request therefor is made 
prior to the expiration of the time for filing the appeal or draft 
report. When the statement is filed the clerk shall forthwith trans- 
mit one copy thereof to the trial judge, and if within twenty days 
of such filing the trial judge does not notify the clerk that the state- 
ment is disapproved the same shall be deemed to have been ap- 
proved. In the event that the trial judge shall disapprove a state- 
ment the clerk shall forthwith give notice by mail to all the parties 
of such disapproval, and the parties may thereafter proceed in 
accordance with the applicable provisions of Rules III through VII 
inclusive save that the designation of the party first required to 
file shall be filed not later than fifteen days after the mailing of 
notice of disapproval and the designation of each adverse party 
shall be filed within thirty days after such disapproval. In all 
cases where a statement shall be approved only the statement shall 
be printed and no papers in the case shall be transmitted by the 
clerk of the trial court to the clerk of the full court. 

Rule 1X. Supervision by the Trial Judge. The trial judge shall 
have general supervision over the matter to be printed and may 
approve or disapprove any condensation of testimony included 
therein. He may order to be printed any matter not otherwise 
designated which he deems material and he may order omitted any 
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designated matter which he deems immaterial. If he orders any 
matter omitted or approves the condensation of any testimony 
against the objection of any party, such aggrieved party may print 
as an appendix to his brief such matter ordered omitted or the 
testimony to the condensation of which he has objected. If he 
disapproves any condensation of testimony that shall have been 
designated, the party designating the same may within ten days 
after receiving notice of such disapproval file a supplemental 
designation in which he shall set forth such parts of the testimony 
covered by the said condensation as he desires to have printed. If 
no order relative to the matter to be printed is made by the trial 
judge within twenty days after the designations have been pre- 
sented to him in accordance with Rule II or Rule V or notice of 
the filing thereof has been given to him in accordance with Rule 
III or Rule IV, as the case may be, all designations shall there- 
upon be deemed to have been approved. 

Rule X. Printing. The filing of the designation of the appeal- 
ing or excepting party, or in a case reserved for report of the 
plaintiff or of the party at whose request it is so reserved, shall 
constitute the “order in writing” for the preparation of papers for 
transmission to the full court required by G. L. (Ter. Ed.) c. 231, 
sec. 135. After such designation is filed the clerk shall make an 
estimate of the expense of printing and shall give the appropriate 
party or parties notice in writing of the amount of such estimate. 
Such estimate shall be made and notice given promptly after the 
trial judge allows a bill of exceptions, signs a report or approves 
an agreed record or, in proceedings pursuant to Rules III and IV, 
promptly after entry of any final order of the trial judge relative 
to the matter to be printed or, if no such order shall be entered 
within the period of twenty days after transmittal of the designa- 
tions or notice thereof to the trial judge, upon the expiration of 
such period of twenty days. After payment of the amount due as 
prescribed by G. L. (Ter. Ed.) c. 231, sec. 135, the clerk shall cause 
to be printed without delay all matters designated by the parties, 
except as otherwise ordered by the trial judge, or the agreed 
record as the case may be. 

Rule XI. Transmission to the Supreme Judicial Court. When 
printing has been completed pursuant to Rule X and the case is 
otherwise ripe for entry in the Supreme Judicial Court as pre- 
scribed by law, the clerk of the trial court shall, in addition to the 
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procedures prescribed by G. L. (Ter. Ed.) c. 231, s. 135, transmit 
to the clerk of the Supreme Judicial Court for the Commonwealth 
or to the Clerk of Courts in his capacity as Clerk of the Supreme 
Judicial Court, whichever shall be appropriate, herein referred to 
as the clerk for the full court, all of the papers in his files relative 
to the case (except as otherwise provided hereinafter and in Rule 
VIII and except the printed copies prepared pursuant to Rule X), 
including any transcript of testimony, all exhibits and in cases 
where the docket entries are designated a copy of the docket 
entries which he shall cause to be made. In appeals in land court 
and probate proceedings the clerk shall transmit only the docu- 
ments which have been designated by the parties pursuant to 
Rule VI. 

Rule X11. References to Record. All papers filed with the clerk 
for the full court shall be available for use by the full court and 
may be referred to by counsel, but no such reference shall be made 
to any matter not printed except after notice to other counsel 
through reference in a brief or otherwise. 

Rule XIII. Filing of Briefs. The party entering. the case in 
the Supreme Judicial Court shall file his brief with the clerk for 
the full court not later than twenty days after such entry. Not 
later than twenty days after such filing any other party desiring 
to file a brief may do so, and any party may file a reply brief 
within ten days thereafter but in no event later than ten days 
before the commencement of the sitting at which the case is 
assigned for argument. Twenty copies of each brief shall be filed, 
and the party filing any brief shall not later than the day of such 
filing mail or deliver a copy thereof to each other party. No 
briefs other than those provided for by this rule may be filed, and 
no extension of time for filing may be given, without leave of 
the Supreme Judicial Court or a justice thereof. 

Rule XIV. Effect of Irregularity. When a bill of exceptions 
has been filed or an appeal claimed within the time prescribed by 
statute, or a case has been reserved for report, failure to take any 
of the further steps or file any of the documents specified or per- 
mitted by these rules shall not require dismissal but shall be ground 
only for such orders as the trial court or the Supreme Judicial 
Court shall deem appropriate under the circumstances, which may 
include dismissal. 
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Rule XV. Return of Papers. On the expiration of ten days 
from the date of the rescript or immediately following final denial 
of any request for rehearing made within said ten days the clerk 
for the full court shall return all papers in the case to which the 
rescript relates to the clerk from whom he received them. If the 
case shall not be entered in the full court within the time pre- 
scribed by statute, said clerk shall likewise so return all papers 
and the trial court may thereupon enter an order dismissing the 
exceptions or appeal for want of prosecution. 

Rule XVI. “Clerk” includes “Register” and “Recorder”. The 
word “clerk” as used in these rules, when it refers to the clerk of 
the trial court, shall include “register” and “recorder” wherever 
appropriate. 
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Infants — Next Friends — Actions, Settlements, 
and Attorneys’ Fees 
By George K. Black 


Every attorney in his practice, sooner or later, must either 
prosecute or defend an action on behalf of a minor. Recently, in 
preparation for a lecture I had to examine some of the decisions. 
The notes therefor were read by your editor, and he, being of 
opinion that some of the observations therein may be of interest to 
the Bar, has suggested that they be revised for publication. I pray 
indulgence of the older members to whom much of this may seem 
trite,’ and hope that there may be others to whom this theme 
may be of value. 

Actions at law by infants, and persons under disability gen- 
erally, such as insane persons, present problems of practice, but 
the current problem is how should such causes of action be settled, 
and how and to whom can the money in discharge of the settlement 
or judgment be safely paid. With such questions this paper is 
primarily concerned. But let us first consider the background and 
the nature of such litigation. 

“There are certain classes of persons who are not permitted to 
sue or defend personally or by attorney. Infants must sue by 
guardian or prochein ami, and any person may bring an action 
in the name of an infant as his next friend.’ 

In 1851 the Supreme Judicial Court of Massachusetts described 
the nature of a prochein ami in the following language: 

“A prochein ami or next friend is said to be ‘any person who 
will undertake the infant’s cause.’ 1 Bla. Com. 464. It is not 
limited to any particular relative designated by being nearest 
of kin. It seems to be clear on general principles that there 
must be authority somewhere, to allow or prohibit a suit to be 
brought in the name of a minor, by any person assuming to be 
his next friend; otherwise the rights of the minor might be put 
at hazard, inasmuch as he would be bound by the judgment. 
But in theory of law, we think a prochein ami is appointed by 


(1) A discussion of many of the cases here considered is “The Next 
Friend” by Arthur W. Blakemore, Esq., 14 Boston Bar Bulletin (Dec. 1943) 
318. 

(2) Colby, “Massachusetts Practice”, (1848) 20. 
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the court. . . . And it appears that originally the practice was, 
where the person intended to act as prochein ami, who is 
usually some near relative, to go with the infant before a judge 
at chambers, or for a petition to be presented in behalf of the 
infant, stating the nature of the action, praying that, in re- 
spect of its infancy, the person intended may be assigned as 
his prochein ami. This was accompanied by an affidavit, on 
which the judge granted his fiat, and on this a rule was drawn 
up by the Clerk of the Rules, admitting the person designated 
to sue as the prochein ami of the infant. . . . The probability 
is, that like many other requisites, the practice of obtaining 
such previous order, from inconvenience, fell into disuse; 
probably in the confidence that the authority would not be 
called in question, or, if called in question, would be supplied, 
when all was right and well intended, by an order nunc pro 
tunc; and if the defendant appeared and pleaded, it would be 
too late then to question the authority of the prochein ami. 
It was put on the footing, in this respect, of power of attorney, 
which is always presumed to exist, and which cannot be ques- 


tioned unless seasonably challenged and may then be sup- 
plied.’ ”’* 





(3) . Shaw, C.J., in Guild v. Cranston, 1851, 62 Mass. 506, 507; in Old 
Colony Trust Company v. Wolfman, 1942, 311 Mass. 614, 42 NE2d 574 it 
was ruled that an unsuccessful contest of a will by a guardian ad litem ap- 
pointed by the probate court resulted in a, forfeiture of the infant’s legacy 
pursuant to the terms of the will. 

The following two cases are often cited by American courts on the nature 
of the office of prochein ami and guardian ad litem. 

Morgan v. Thorne (1841), 7 Mees & W., 400, 409. “. . . In all cases 
where a party cannot sue for himself, the court employs a prochein ami as its 
officer to conduct the suit for him, and no appointment or subsequent con- 
firmation by the party is requisite. It is, in fact, almost the same thing as 
appointing an attorney; the law, if we may so speak, appoints an attorney to 
act on behalf of the infant. * * * Nor is it a matter with which the defendant 
has anything to do.” 


Collins v. Brook (1860), (Eng.), 5 Hurlst. & N., 700 was a suit by an 
infant brought by a second prochein ami against the attorney for the infant 
in a prior action to whom the proceeds of the judgment in the first action had 
been paid. The suit clearly raises the question as to whether the funds were 
payable to the infant, or whether the first prochein ami had a lien thereon 
for the costs which he may have advanced in the first action. It was held 
that the infant rather than the prochein ami in the first action was entitled 
to the proceeds which had been collected by his attorney. This is not authority 
that the attorney may safely pay the infant, but rather holds that the attorney 
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The former method of describing an infant plaintiff in a writ 
as approved by our court was: “William Trask, of , etc., 
an infant under the age of » who sues this action by M.T., 
of , etc., the next friend of said William, who was ad- 
mitted by the court, he to prosecute for said William, etc.’”* 

Thus a procheim ami, or next friend, is an appointee of the 
court wherein the action is pending. As such his appointment is 
equal or paramount to the appointment of a general guardian or 
conservator appointed by the Probate Court. The general guardian 
when appointed does not by virtue of his office and appointment 
from the Probate Court supersede the next friend or guardian ad 
litem in the law action pending in the Superior Court, or other 
law court. This is recognized in the statutes pertaining to guardians 
and conservators. G. L., c. 201, sec. 37, provides that guardians 
and conservators shall appear and represent their wards in all 
actions, suits and proceedings, “unless another person is appointed 
therefor as guardian ad litem or next friend.’”® 

“Ordinarily, a guardian appointed by the probate court is the 
fittest person to represent his ward in bringing the suit.”® There 
may be cases where the general guardian of a ward is not the 
proper person to conduct the defense of an action on behalf of the 
ward, because of interests adverse to the ward. In 1873 the Court 
criticized the trial court for allowing a probate guardian to con- 
duct the defense of an action against his children, of whom he 
was the general guardian appointed by the probate court: 

“Such an appointment should never be made, for the guard- 





cannot pay the prochein ami. This is so even tho the attorney in the origina! 
suit can sue the prochein ami for his costs (i.e., his fee) because his contract 
is with the prochein ami, and mot the infant. The case also holds that the 
attorney acts for the infant, and not for the prochein ami, tho the prochein 
ami hires and may discharge the attorney. For English cases that the prochein 
ami is liable for costs to the attorney, see Marnel v. Pickmore, 2 Esp. 472; 
Hawkes v. Cottrell, 3 H & H 243. 


(4) Trask v. Stone, 1810, 7 Mass 241, cited 62 Mass 506. The usual 
form today is, “John Jones, a minor, of etc., who brings this action by Wil- 
liam Smith, of etc., his next friend.” It is not usual to recite the appointment 
as next friend. 


(5) See King v. Stowell, 1912, 211 Mass 346, 98 N E 91 for the appoint- 
ment of a conservator as guardian ad litem. 


(6) Knowlton, J. in Burke v. Burke, 1898, 170 Mass 499, 49 NE 753; 
Stevens v. Cole, 6 Cush (61 Mass) 467, 468. 








22 MASSACHUSETTS LAW QUARTERLY 


ian ad litem should always be a disinterested person with no 
interest to regard except those of the infant defendants.’”* 


Generally the defendant is not to be heard in his objection to 
a particular next friend. In 1810 the defendant pleaded in abate- 
ment that the nearest relative of the infant was not acting as 
prochein ami to the plaintiff, to wit: Mary Trask, the mother of 
the child and surviving parent, who was natural guardian, and 
by whom the suit should have been prosecuted. The Court ruled 
that this was not a cause for abatement; if there was ground for 
the prochein ami not acting, this would have been the basis for a 
motion to stay the proceedings, but not a matter for abatement.* 

In order to maintain a suit, the prochein ami need not obtain 
the consent of the infant. The power of the prochein ami comes 
from his appointment by the court, although in practice, it is not 
now usual to procure an appointment or allowance of the next 
friend to act, at the commencement of suit. However, where the 
proceedings are not for the benefit of the minor, or where the 
minor has reached an age of discretion and objects thereto, the 
court will usually stay the proceedings, and may withdraw the 
name of the prochein ami. Thus where the minor was twenty years 
of age, and objected to the proceedings, the court withdrew the 
authority of the prochein ami, and stayed the proceedings until the 
minor should reach her majority.° 

General Laws, c. 201, s. 2, permits a minor of over thirteen 
years of age to nominate his own guardian. The court has in- 
timated that it would be proper for such a minor to apply 
originally with his next friend to have him allowed. “Applying 
by petition, signed by her in person, avoids the technical objec- 
tion, that she cannot constitute an attorney.” 

The party to the action is the irffant, or the ward, not the 
prochein ami or the guardian. 


(7) Bicknell v. Bicknell, 1873, 111 Mass 265, where the probate guardian 
was the husband of the plaintiff. The plaintiff was stepmother to the infant 
defendants, and was suing her stepchildren in money had and received for 
money paid by her to discharge a mortgage on their land. See also Stevens v. 
Cole, 1851, 6 Cush (61 Mass) 467 ruling that action on the probate bond of a 
guardian is properly brought by the infant ward by his next friend. 


(8) Trask v. Stone, 1810, 7 Mass 241; also Gray v. Parke, 1892, 155 
Mass 433, 29 NE 641, 642; Stevens v. Cole, 1851, 6 Cush (61 Mass) 467. 


9 Guild v. Cranston, 1851, 62 Mass 506. 








INFANTS—NEXT FRIENDS, ETC. 23 


If there is a general guardian, appointed by the Probate Court, 
it is proper that the suits be maintained in the name of the ward, 
who brings the suit by his duly appointed guardian, or con- 
servator. If there is no general guardian or conservator, they may 
be brought by a prochein ami. Likewise, defenses are made in the 
name of the ward. He is the party. They may be made by a 
general guardian or conservator in his behalf, and in their ab- 
sence by a guardian ad litem. 

“Guardians are not, like executors, administrators, or 
trustees, invested with legal title to the property which is 
placed under their care; but they have a naked power, not 
coupled with an interest. The debts of the ward remain his, so 
that, though he has no power to pay them, yet he, and not the 
guardians, must be sued upon them. . . . If they defend actions 
brought against him, they must defend in his name and 
not in their own. If they bring actions, it must be in his name 
and not in their own, and the judgment is in his name. The 
proper discharge of their duties does not require them to sub- 
ject themselves to any personal litigation or liability for costs. 
It is true that they may make contracts in their own name, 
and such contracts bind themselves, but do not bind the ward 
or his estate. . 

“It is true that they (guardians) are not strictly the agents 
of the ward when they act in his name. Their power is derived 
from the Commonwealth, . . . and the ward is so powerless 
that his consent is no excuse for any mismanagement on their 
part.”’2° 
No guardian ad litem need be appointed for an infant de- 

fendant in equity, if the infant has a general guardian appointed 
by the probate court to defend the interests of the defendant.** 
But when the general or probate guardian is interested in, or 
affected personally by the suit, the court should appoint a separate 
guardian ad litem for the infant.’* 

Thus, a petition to remove a guardian of an insane person 
is properly brought in his behalf by a next friend.” 


(10) Hicks v. Chapman, 10 Allen (92 Mass) 463, 464. 

(11) Mansur v. Pratt, 1869, 101 Mass 69. 

(12) Parker v. Lincoln, 1815, 12 Mass 16; See note 7, supra 
(13) Gray v. Parke, 1892, 155 Mass 433, 29 NE 641, 642. 
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Thus, the infant, and not the prochein ami, or guardian, is liable 
tor costs.* A guardian may not maintain in his own name a 
suit to set aside a conveyance made by his ward;’* nor for false 
representations whereby his ward was damaged;'® nor a writ 
of error.** 

On the same grounds, a next friend has no standing as an 
“aggrieved party” to appeal. It is the infant who is aggrieved, 
and he may appeal. The cause of action, and the rights to ap- 
pellate review belong to the infant, not the guardian, or next 
friend. The latter is merely the guardian of the infant for the 
prosecution or defense of the suit until he is removed by the court.’* 

In 1829 the Massachusetts Courts ruled that where a suit was 
brought in the name of an infant, without any guardian or next 
friend, his infancy could be pleaded in abatement; but if the in- 
fancy of the plaintiff was pleaded in abatement, the court could 
allow the plaintiff to amend by inserting in his writ that he sued 
by his next friend.’® And, where a suit to recover a savings deposit 
book and compel the bank to pay the proceeds thereof, was 
erroneously brought in the name of a guardian, instead of the 
ward, it was ruled to be a formal difficulty which could be cured 
by amendment.”° 

“The prochein ami, commencing his authority with the writ 
and declaration, can only maintain the suit for such causes of 
action as may be prosecuted without special demand; as for per- 
sonal injury done to the infant, or for sums of money where the 
writ itself is considered as the demand.” And where a demand 
is a condition precedent to the maintenance of the suit, as in a 
suit for legacy, neither the father, as the natural guardian, nor 





(14) Smith v. Floyd, 1820, 1 Pick 275; See English cases, note 3, supra. 

15) Lombard v. Morse, 155 Mass 136, 29 NE 205. 

(16) Brock v. Rogers, 184 Mass 545, 69 NE 334. 

(17) Taylor v. Lovering, 1898, 171 Mass 303, 50 NE 612; See also Jen- 
nings v. Collins, 1912, 211 Mass 406, 97 NE 1002. 

(18) Delaney v. Cook, 1926, 256 Mass 203, 152 NE 304, holding that a 
next friend as such has no right of appeal; Lawless v. Regan, 1880, 128 Mass 
592: “It would greatly obstruct and delay the proceedings of probate courts if 
persons having no legal interest in the result and no motive except that of 
affection and friendship for those who have a legal interest, could be permitted 
to appeal from the decree of that court.” 

(19) Blood v. Harrington, 1829, 25 Mass 552. 

(20) Greeley v. Flynn, 1941, 310 Mass 43, 36 NE2d 394. 
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the prochein ami, can make such demand, but a guardian must be 
appointed.”* 

In 1844 the Court ruled that the failure to appoint a guardian 
ad litem for an infant tenant in common, who was respondent in 
a petition for partition, did not make void a judgment establishing 
partition. Such a judgment is voidable, but it can be avoided by 
no one except the infant or his privies in blood. In that case the 
Court went on to say that a party to an erroneous judgment, may 
avoid it only by an appropriate action in court, as by a writ of 
error, but he may not be allowed to impeach and avoid it “by 
matters in fait”.** 

Where the parents of an infant were present in probate court 
with counsel and defended on his behalf, it did not make the judg- 
ment binding on him, where he had no legally appointed guardian, 
or guardian ad litem, and a judgment so rendered was voidable 
upon a writ of error.” 

Where a vi: party to a suit becomes insane, the 
court may appoint his attorney as his guardian ad litem, and no 
further notice need be given to his general guardian appointed in 
another state.** 


Compromise of Litigation on Behalf of Infant 


“Compromise of an action to which an infant is a party, and 
which affects his interest, cannot be effected without the sanction 
of the court in which the action is pending; but the court has 
full power to sanction such compromise. In exercising this power, 
the court will consider whether or not the compromise will be 
beneficial to the infant; but it cannot compel a compromise, and 
will not sanction a compromise against the opinion of the infant’s 
next friend or guardian ad litem in the action, nor can it do so 
when adults in the same interest insist on their strict rights.” Be- 
fore sanctioning a compromise in England, “it is the practice of 
the court to require an affidavit by the solicitor to the infant, that 
he believes the compromise to be beneficial to the infant, and an 
opinion of counsel to the same effect.”*® 





(21) Miles v. Boyden, 1825, 3 Pick 213. 

(22) Austin v. Charlestown Female Seminary, 1844, 49 Mass 196. 
(23) Johnson v. Watertown, 1891, 152 Mass 585, 26 NE 234. 
(24) Emery v. Patrott, 1871, 107 Mass 95. 

(25) Halsbury’s Laws of England, “Infants”, 145. 
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The next friend has no power to make an out-of-court settle- 
ment. 

“It may well be considered to be within his official duty to 
negotiate, if possible, a fair adjustment, without subjecting the 
plaintiff to the expense and risk of a trial. When, however, he 
assumes finally to conclude the settlement out of court, and: to 
discharge the cause of action by an agreement in pais, under 
which he accepts less than the plaintiff’s entire demand, he does 
more than is clearly within his authority to prosecute the ac- 
tion, and more than we think ought to be allowed, with due 
regard to the protection of the infant. Unless such a settle- 
ment is affirmed, either in terms, if brought to the attention 
of the court, or by an entry of judgment in regular course, it 
may fairly be held invalid. . . . It ought not to stand, unless 
sanctioned by the court. It is no injustice to a defendant to 
hold that the infant is not concluded unless the cause is dis- 
posed of by judgment. . . . The settlement made by the father 
or next friend, having been made in the country, and not 
sanctioned by the court, did not conclude the plaintiff. Evi- 
dence of it, therefore, was not admissible in bar; and as the 
father was never a party to the cause, no admission of his in 
the country, at least if made in the course of negotiations for 
a settlement, was admissible against her on the .question of 
damages.””° 
“The settlement of an action brought on behalf of an infant 

cannot be made by his next friend unless approved by the court.”** 

A consent decree entered into by a guardian ad litem for an 
infant, upon representation of counsel and adjudication of the 
court that it was a decree fit and proper to be made against an 
infant, is binding on the infant.”* 

An attorney, as such and without specific instructions therefor, 
has not authority to enter an agreement for judgment. Precious v 
O’ Rourke was an action at law on behalf of a minor brought by 
a next friend. The attorney for the plaintiff negotiated a settle- 
ment of $1500.; gave the defendant a forged release signed by the 
next friend or guardian, and entered an agreement for judgment 


(26) Tripp v. Gifford, 1891, 155 Mass 108, 29 NE 208. 
(27) Butler v. Winchester Home, 1914, 216 Mass 567, 104 NE 451. 
(28) Walsh v. Walsh, 1874, 116 Mass 377. 
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and judgment satisfied. Neither the plaintiff nor his guardian 
knew of the settlement. The Court ruled that neither the payment 
nor the agreement for judgment were binding. The attorney ex- 
ceeded his general authority as attorney in making a settlement. 
His general authority as attorney went only to the conduct of the 
case, and did not include the power to settle. The judgment was 
set aside on a petition for writ of review. 

“Upon the facts stated in the record, the agreement made 
was not binding upon the plaintiff either when made or when 
approved by the court and filed in the case as a basis for 
judgment. Upon the statement in the record, the approval of 
the court must have been given without notice to the plaintiff 
or his guardian or an opportunity for him to be heard. If at 
a hearing before the Court a party has been given full oppor- 
tunity to be heard, he cannot afterwards contend either that 
his counsel was without authority, or that the settlement was 
not binding upon him. The judgment entered upon an un- 
authorized compromise agreement made by an attorney in 
settlement of his client’s claim may be set aside on the ground 
of lack of authority in the attorney to make the compromise 
on which it rests.”*° 
The case of Wallace v. Boston Elevated Railway Co. poses 

directly the effect of an agreement for judgment in an action by a 
minor, which did not receive approval of the court. 

There the prochein ami signed an agreement for judgment 
with the Boston El, and the agreement was filed by the Elevated. 
Pursuant thereto the clerk entered judgment. There was no action 
by the court. Judgment was entered under the general rule of the 
court pursuant to the agreement. 

Later the infant brought a petition to set aside the judgment 
so entered alleging that her father and next friend was intoxicated 
and mentally incompetent when he signed the agreement for 
judgment. At the hearing on this petition the court found that 
“the settlement was such a one as the court would have approved 
had the matter been brought to the court’s attention at the time 
of filing the agreement”, and dismissed the petition. The S.J.C. 
affirmed the action of the trial court: 

“Here then is a reasonable settlement fairly made, and both 


(29) Precious v. O’Rourke, 1930, 270 Mass 305, 170 NE 110. 
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the next friend and the defendant desire to reduce the same 
to judgment; and a paper containing an agreement for judg- 
ment is filed in court. Under these circumstances we think 
that after the agreement for judgment was filed the case was 
ripe for judgment under the general order, and that in law it 
went to judgment . . . . on January 4, 1904. . . . Under 
these circumstances the settlement was in law valid, the ruling 
of the court to that effect was correct, and the petition was 
rightly dismissed for that reason.”*° 


Despite the wide language of the opinion, the decision is that 
the particular judgment was valid, leaving open the question 
whether the validity results from the finding of the desirability 
of the settlement from the infant’s point of view, at the hearing 
on the petition to vacate, or from the original judgment entered 
pursuant to the judicially unapproved agreement. So analyzed, 
the decision goes no further than to rule as in earlier cases that 
judgments against an infant without a guardian ad litem are not 
void, but are voidable on an appropriate petition, and that the 
burden is on the petitioner seeking to set aside such a judgment to 
demonstrate the injustice of the judgment so entered. 

The case does not hold that the next friend has power to settle, 
without judicial approval of the settlement, but that once a judg- 
ment has been entered, the burden is on the infant to show the 
injustice of the judgment so entered without judicial approval. 

Compensation of Attorney Employed. Under a statute grant- 
ing the attorney a lien, the Tennessee Court ruled that the trial 
court could declare a lien upon part of the estate which is obtained 
for the infant.* Massachusetts has such a statute.** Some courts 
have held that the next friend or guardian ad litem has no power 
to make a contract of employment binding on the infant, and 
that the amount of compensation to be paid attorneys for the 
infant is a question to be submitted to the court. In Massachusetts, 
such a submission can take place under the Attorney Lien Statute.** 
But if a prochein ami or guardian ad litem employs an attorney, 





(30) Wallace v. Boston Elevated Ry. Co., 1907, 194 Mass 328, 80 NE 
461; Compare with Johnson v. Waterhouse, supra, n. 23. 

(31) Roberts v. Vaughn, 142 Tenn. 361. 

(32) GLL., c. 221, s. 50, as amended. 

(33) GL.L., c. 221, s. 50 as amended; see also G.L., c. 201, s. 35. 








INFANTS—NEXT FRIENDS, ETC. 29 


it would seem clear that he would be liable on his contract of 
employment, irrespective of his ability to charge his ward’s estate.* 

Aside from employment by prochein ami or by a guardian, 
including a guardian ad litem, an attorney may recover for ser- 
vices rendered to or in behalf of an infant, from the infant, only 
if such services were necessary. Legal services renderd by an 
attorney to an infant in the protection of the infant’s property 
are generally not regarded as necessaries. In such cases, the rights 
of property of the infant should be protected by a guardian or a 
guardian ad litem, or if being asserted by the infant as plaintiff, 
by a prochein ami. If an attorney does in fact protect such rights 
on behalf of an infant he is apt to be considered a volunteer, and 


not able to recover compensation for such services against the 
infant.*° 


Payment of Judgment 


A 1937 Florida case ruled that, in the absence of a general 
guardian, the attorney appearing for the infant may receive the 
proceeds of a judgment and enter acknowledgment of satisfaction 
thereof.*® Since the attorney appears for the infant, and not for 
the prochein ami or guardian ad litem, it would seem that in 
Massachusetts a similar rule would be followed, and that the 
attorney for the infant could receive the proceeds of a judgment 
and enter a record of judgment satisfied. Moreover, the attorney’s 
lien attaches to the entire proceeds of the judgment. 

But it is extremely doubtful whether either the defendant, or 
the attorney for the infant plaintiff, can safely pay the prochein 
ami, even though the prochein ami is a natural guardian of the 
minor.** The English cases seem to divide on the criterion of 





(34) See G.L., c. 201, s 35; also Collins v. Brook, 1860 (Eng) 5 Hurlst & 
N. 700, note 3 supra. 

(35) MclIsaac v. Adams, 1906, 190 Mass 117, 76 NE 654, where the 
services were rendered by an attorney in helping to secure to the infant his 
rights in a probate estate. He was not employed by a guardian or a guardian 
ad litem. He was unable to recover from the infant for such services. The 
opinion discusses the type of legal services which might be considered necessar- 
ies, as where the infant’s liberty is involved. 

(36) Garner v. Schilling, 1937, 128 Fla 353, 111 ALR 682. 


(37) Blake v. Corcoran, 1912, 211 Mass 406, 97 NE 1002, release of 
father of infant litigant to his attorney ruled no protection to the attorney. 
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whether the sum so paid is small and by its very amount is likely 
to be used for the benefit of the minor.*® 

In the United States, the general rule, in the absence of a 
special statute, is that the next friend or guardian ad litem of 
an infant has no authority to receive payment of a judgment 
rendered in favor of an infant.*® 

Either or both of two reasons have been assigned by the courts 
of other states for not permitting payment to a prochein ami to 
operate as a discharge of the obligation to the infant. First, the 
duties of a next friend or guardian ad litem are coterminous with 
the beginning and end of the suit, so that upon entry of final 
judgment he has no further interest in the case.*° Second, pay- 
ment to the next friend or guardian ad litem might result in the 
loss of the benefit of the recovery, since a bond is not ordinarily 
required of him in prosecuting the action.** 

Maryland and Pennsylvania have ruled that, where there is 
no general guardian of the infant’s estate, the next friend is au- 
thorized to receive payment, and acknowledge satisfaction of a 
judgment in favor of an infant.** The practice in Massachusetts of 
paying a prochein ami would seem to be dubious. In Massachusetts, 
it would seem that the defendant is protected if he pays the at- 
torney for the infant, but neither the defendant nor the attorney 
for the infant are necessarily protected if they take upon them- 
selves payment of the money to either the prochein ami, or the 
natural guardian of the infant. The only safe procedure for either 
of such parties would seem to be to pay to a guardian appointed by 
the probate court. 





(38) Miles v. Boyden, 1825, 3 Pick (21 Mass) 213, 217: “But such a rule 

is extremely uncertain * * * What is considerable, and what is a small sum 
The rule could not, we think, be applied here at all, excepting in re- 

spect to sums obviously to be regarded as within the principle of de minimis 


(39) 27 Am. Jur. 854, “Infants”, s. 134; 111 ALR 687; See Tripp v. 
Gifford, 1891, 155 Mass 108, 29 NE 208; Blake v. Corcoran, supra, n. 37. 

(40) Blake v. Corcoran, 1912, 211 Mass 406, 97 NE 1002; See Miles v. 
Boyden, 3 Pick 213. 

(41) See 27 Am Jur 854; 111 ALR 689; Daggett, petnr. 1825 3 Pick 
21 Mass) 280 where bond was required of a next friend to secure proceeds 
for use of infant. 

(42) Baltimore & Obio v. Fitzpatrick, 1872, 36 Md 619 (dictum); O’Don- 
nell vy. Broad, 1892, 2 Pa. 10 Dist. R. 84; Strvd v. Traction Co. (1900-Pa.) 
15 Super Cr- 245 (dictum). 
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In some states, statutes require a next friend to file a bond 
before receiving payment, and payment before such a bond is 
filed is not a discharge of the judgment.** 

In 1784, the Massachusetts Supreme Judicial Court at York, 
June Term, made a rule that no prochein ami be permitted to 
prosecute any personal action in the name and behalf of an infant 
until he had filed a bond, for the benefit of the infant, in the 
appropriate probate court to account with the judge of probate 
with the infant when the infant should arrive at full age, for all 
sums of money, or other personal property, he may recover or 
receive, for or in behalf of such infant, and to pay over the same 
to such person or persons as the probate judge, pursuant to law, 
directs; deducting such reasonable expenses as the judge of pro- 
bate might allow. The rule provided that the defendant was not 
liable for costs arising prior to the filing of such a bond. 

In 1812, a defendant asked that costs not be allowed because 
the prochein ami had not filed the bond in accordance with this 
rule. Counsel for the plaintiff suggested that the rule had been 
by the legal profession generally considered as an act of legislation, 
and therefore not within the legitimate powers of the court; that 
at any rate, on this or some other ground, it had become obsolete, 
not having been practiced upon for many years past. The Court, 
says the Reporter, was of this opinion and affirmed the judgment 
with additional damages and costs.** 

In 1825 the Court granted a petition by a next friend of an 
infant feme covert to sell real estate observing that the proceeds 
“must be secured for the benefit of the wife”. The method of 
is not explained in the report.*° 

The Massachusetts rule affected only costs, and did not change 
the substantive law as to the effect of such a payment when a bond 
had not been filed, as did the New York statute. The New York 
method would seem to be a better solution to the problem, if it 
is to be attacked by legislation. 

The former rules of the United Circuit Court provided: 
“No prochein ami shall be allowed to prosecute any action 
(43) Greenberg v. N.Y .C. & H. R.R., 1914, 210 NY 505. 


(44) Parsons v. Parsons, 1812, 9 Mass 106; See 28 M.L.Q. No. 3 (April 
1943) 12. 


(45) Daggett, petnr, 1825, 3 Pick (21 Mass) 280. 
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unless he shall at the return term give security as the Court 

may direct, that the property recovered in the suit shall be 

faithfully accounted for to the infant, or his legal guardian.”’** 
The Massachusetts Judicial Council in 1943 recommended a sta- 
tute modeled after a California statute on the subject.*’ No ac- 
tion was taken by the Legislature on this recommendation. 

The subject is not simple of solution. The Bar is reluctant 
to have courts, who at times have been conservative, pass on 
fees which have been agreed upon between attorney and client. 
The experience of recent years before the Industrial Accident Board 
still rankles, where counsel who had trounced an opponent, found 
said opponent sitting before the Board member on a hearing to 
have fees set as between attorney and client, and seeking to retrieve 
his loss by sudden benefaction to the employee he had so recently 
opposed. The fee as between attorney and client was no business 
of the opponent, but the insurers had so made it with the approval 
of the Board, and it may be tried before the courts. The result 
before the Board is a lesson. 

Again in the majority of actions for infants payment to the 
father of the family achieves substantial justice. It is only the 
exceptional case where the funds may be squandered, or where the 
injury, and the compensation, are so great, that a trust should be 
established for the benefit of the ward. 

Recently the Superior Court has been reluctant to approve 
agreements for judgment in actions by minors. If this paper is 
sound, the practice resulting from this reluctance is questionable 
and the judgments entered without such approval are subject to 
subsequent attack. 

The above discussed decisions of our Court should be considered 
by the attorney who may appear and collect money for a minor 
client, or any client under disability. 





(46) Rule XLIII of U.S. Circuit Court (Mass), in Colby: Mass. Practice 
(1848) 365. 

(47) 18th Judicial Council Report, M.L.Q., Jan. 1943, p. 31; 16th Jud 
Coun. Rep., M.L.Q. Jan. 1944, pp 41-42 
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Resolution of the Executive Committee of the 
Massachusetts Bar Association 


At the meetings of the Executive Committee on March 4 and 
April 8, 1949 the following expression of opinion by the com- 
mittee was unanimously adopted: 


Resolution 

Wuereas the Supreme Court by a majority opinion in the 
case of U. S. v. California, 332 U.S. 19, in asserting that the Fed- 
eral Government has “paramount rights in and power over” but not 
proprietorship in the three mile belt under the sea on the coast 
of California “an incident of which is full dominion over the re- 
sources of the soil under the water area” said (at p. 27) that 

“the constitutional power of Congress” in this respect is with- 

out limitation “and neither the courts nor the executive agen- 

cies could proceed contrary to an act of Congress in this 

congressional area of National power”, and 

WHEREAS we are informed that the Attorney General of the 
United States has stated publicly that he intends to file suit against 
other littoral states, and 

Wuereas he has already applied in the Supreme Court for 
leave to file such suits against the states of Texas and Louisiana 
and may, in the future, proceed against the Commonwealth of 
Massachusetts in such a way as to constitute a threat to historic 
titles and dominion of the Commonwealth and its cities and 
towns and citizens recognized by law and relied on during the 
entire history of the Nation and such threats and legal proceed- 
ings by the Federal Government were not contemplated or au- 
thorized by the Constitution of the United States or the Tenth 
Amendment thereof as to the rights of the sovereign states or the 
Fifth Amendment as to the taking of property without just com- 
pensation, and 

Wuereas the records of the convention of 1787 show that the 
proposal to give the Supreme Court jurisdiction of suits by the 
United States against a state without its consent was expressly 
considered on August 27, 1787 and was not adopted. 

Now, therefore, in the opinion of the Executive Committee 
of the Massachusetts Bar Association, be it RESOLVED: 

First — That the Congress of the United States should by 
appropriate legislation recognize and reaffirm the historic con- 
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stirutional policy and conception of a union of indestructible 
sovereign states under the Tenth Amendment and withdraw 
any asserted authority of the Attorney General of the United 
States to invoke a jurisdiction never granted by the Consti- 
tution to the Supreme Court of suits: by the United States 
against a state without its consent, and otherwise recognize 
and confirm the sovereign jurisdiction and titles and resources 
of the Commonwealth of Massachusetts and its citizens within 
its historic boundaries including the soil under its coastal and 
inland waters. 

Second — That no compromise or amended legislation 
should be adopted which would in effect transfer to or recog- 
nize in the Federal Government the title or control of the 
lands and resources of the Commonwealth whether under 
the marginal seas or not which the law of Massachusetts has 
long recognized as within the jurisdiction of the Common- 
wealth and not in the Federal Government. 

To the end that the Commonwealth and its citizens may be 
protected from hitherto unclaimed and unknown flaws in the title 
to their property and resources and unsettling litigation juris- 
diction of which was not only never granted but was deliberately 
withheld from the federal courts. 

Be it further REsoLvep: 

That the President of the Massachusetts Bar Association, or 
someone designated by him, be and is hereby authorized to 
submit this Resolution expressing the opinion of this Execu- 
tive Committee, with such statement in support thereof as 
he may deem desirable, to the appropriate committees of the 
Congress, to the members of the Congress, and to the Presi- 
dent of the United States. 


Statement in Support of the Opinion Expressed 
in the Resolution of the Executive 
Committee of the Massachusetts Bar Association 


This resolution supplements a resolution of the Massachusetts 
legislature of March 18, 1948,’ reciting the historical background 
and established claims of Massachusetts under the royal charters, 
and the exercise of sovereignty under them and the subsequent 


1 See 33 M.L.Q., April 1948, pp. 51-54. 
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uninterrupted exercise of sovereign jurisdiction over all the- lands 
and rivers and islands and tide-lands and coastal waters by the 
Commonwealth after the separation from England and ceded 
by the treaty of 1783 and the repeated recognition of the title of 
the states by the federal government and the federal courts, and 
urging the support of Senate 1988, then pending before the Con- 
gress which passed the House by a very large majority vote. The 
earlier information on the Federal claims was printed in the 
Massachusetts Law “Quarterly” for April, 1946 (pp. 24-29). 

The California case referred to in the resolution seems briefly, 
but adequately, summarized by the Special Committee of the 
American Bar Association in its report to the House of Delegates 
in February 1948? as follows: 

“The case holds that the United States has paramount rights 
and authority in such seaward areas, including dominion over 
its resources. This is a new concept, a federal power superior 
to title; it gives without ownership, the right to appropriate 
resources without compensation.” 

The House of Delegates unanimously adopted a resolution in 
support of Senate 1988. Since then the Attorney General has 
commenced proceedings against Texas and California. 


Why Is Massachusetts Concerned? 


It is familiar history that after the revocation by the English 
Court in 1684 of the Charter of the “Colony of Massachusetts 
Bay”, the royal governor, Edmund Andros, who arrived in 1686 
questioned and threatened all the land titles and so agitated the 
inhabitants that the confirmation of titles was one of the principal 
subjects of discussion in connection with the Province Charter of 
1692, which finally confirmed them in sweeping terms. Now, after 
a lapse of 250 years, Massachusetts titles are once again threatened 
with uncertainty; this time as a result of the majority opinion of 
the Supreme Court of the United States (Reed and Frankfurter 
J. J. dissenting and Jackson, J. not sitting) in U.S. v. California, 
332 U.S. 19, followed by the announced intention of the Attorney 
General of the United States to file suits against other littoral 
states probably including those on the Great Lakes.® 





2 Printed in full in 33 M.L.Q., April 1948, pp. 55-65. 
3 See Report of Joint Hearings before the Judiciary Committees on s. 1988, 
Feb. 23-March 18, 1948, pp. 690-710, especially pp. 697-699 and also p. 637. 
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We submit, with confidence, that the Constitution of the 
United States would never have been ratified by Massachusetts 
(which then included Maine) if first, it had contained any pro- 
vision granting this novel federal power or “dominion” announced 
by the majority of the court or any idea of title or “proprietor- 
ship” as claimed by the Attorney General; or second, if the con- 
stitution had authorized the United States to sue a state without 
its consent and conferred on the Federal courts jurisdiction of 
such a suit. 

The Massachusetts Story of Ratification 

The contest in Massachusetts was a turning point in the history 
of that document. Ratification was hopeless when the convention 
met and was still hopeless after three or four weeks of able debate 
until the plan of suggested amendments to be submitted to the 
first Congress, which, in substance eventually became the Federal 
Bill of Rights, was suggested by John Hancock. 

Massachusetts was the sixth state to ratify. Delaware, Penn- 
sylvania, New Jersey, Georgia had ratified when the Massachusetts 
convention met on January 9, 1788 and Connecticut ratified on 
that day. There was, however, much uncertainty and uneasiness, 
not only as to the ultimate ratification by nine states, but, es- 
pecially in Pennsylvania where it was still doubtful whether there 
might not be a counter-movement of some kind to upset the pre- 
vious ratification. Virginia and New York had not yet acted. 
Washington and Madison, as shown by their correspondence, 
were very much concerned and believed that the ultimate result in 
Massachusetts, one of the larger States, would have great influence. 
In order to grasp the story, it should be realized that the conven- 
tion in Massachusetts contained 364 members, a much larger mem- 
bership than that in any other state. The debate lasted five weeks 
from January 9 to February 16 (See Warren “The Making of the 
Constitution” 819-20; Harding “The Federal Constitution in 
Massachusetts”’.) 

After Hancock had read his proposals Samuel Adams sup- 
ported them saying 

“The only difficulty on gentlemen’s minds is, whether it is 
best to accept this Constitution on conditional amendments, 
or to rely on amendments in future, as the Constitution pro- 

vides . , 

“This method, if we take it, will be the most likely to bring 
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about the amendments, as the Conventions of New Hampshire, 

Rhode Island, New York, Maryland, Virginia and South 

Carolina, have not yet met. I apprehend, Sir, that these States 

will be influenced by the proposition which your Excellency 

has submitted, as the resolutions of Massachusetts have ever 
had their influence. If this should be the case, the necessary 
amendments would be introduced more clearly, and more 

safely. From these considerations, as your Excellency did 

not think it proper to make a motion, with submission, I move 

that the paper read by your Excellency be now taken under 

consideration by the Convention . . . 

“Your Excellency’s first proposition is, ‘that it be explicitly 
declared, that all powers not expressly delegated to Congress, 
are reserved to the several states, to be by them exercised.’ This 
appears to my mind to be a summary of a bill of rights, which 
gentlemen are anxious to obtain; it removes a doubt which 
many have entertained respecting this matter, and gives as- 
surance that if any law made by the Federal government shall 
be extended beyond the power granted by the proposed Con- 
stitution, and inconsistent with the Constitution of this State, 
it will be an error, and adjudged by the courts of law to be 
void. It is consonant with the second article in the present 
Confederation, that each State retains its sovereignty, freedom 
and independence, and every power, jurisdiction and right, 
which is not by this Confederation expressly delegated to the 
United States in Congress assembled. I have long considered 
the watchfulness of the people over the conduct of their rulers, 
the strongest guard against the encroachments of power; and 
I hope the people of this country will always be thus watchful.” 
(Debates of the Convention, p. 233; Elliot’s Debates, Vol. II, 
pp. 130-131.) 

Ratification was finally carried by a vote of 187 to 168—a 
majority of 19 votes (355 members voting). 

The legal aspect of sovereignty and titles referred to by Samuel 
Adams was again stated by James Sullivan, in his “History of Land 
Titles in Massachusetts” published in 1801. Sullivan was a supreme 
court judge from 1776-1782, Attorney General 1790-1807, first 
president of the Massachusetts Historical Society, founded in 1791, 
Governor of Massachusetts 1807, and the leading supporter in 
Massachusetts of Thomas Jefferson. He said, (p. 60) 
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“The thirteen original States claimed and had a cession of 
sovereignty and independence, each in its several capacity, by 
the mother country. They remained sovereign separate powers 
until the present constitution was formed. That constitution 
formed a nation; but it was a creature of 1789. It had then 
no public property, nor did the people, whose authority gave 
it existence, make it the proprietor of any other lands, than 
such as had been ceded, under the old confederation, to the 
United Colonies.” 

The only property thus “ceded”, was (as pointed out by Sulli- 
van) “their remote territories” following an invitation to make 
such cessions from the Continental Congress. 

“Massachusetts ceded all beyond a line, falling from the 
Lake Ontario to the State of Pennsylvania, which now forms 
the east line of what is called, in the general government, The 
Western Territory.” 

Massachusetts “ceded” nothing else (see Sullivan 57-60). 

Sullivan’s statement reflects the common understanding as well 
as the obvious meaning of Article I of the Definitive Treaty of 
Peace concluded at Paris September 3, 1783; ratified by Congress 
January 14, 1784; proclaimed January 14, 1784, which reads: 


“ARTICLE Ist 


“His Britannic Majesty acknowledges the said United States, 
viz. New Hampshire, Massachusetts Bay, Rhode Island, and 
Providence Plantations, Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, 
South Carolina, and Georgia, to be free, sovereign and inde- 
pendent States; that he treats with them as such, and for him- 
self, his heirs and successors, relinquishes all claims to the 
Government, propriety and territorial rights of the same, and 
every part thereof.” 

This is recognized by Mr. Justice Reed in his minority opinion 
in the California case in which he says: 

“The original states were sovereignties in their own right 
possessed of so much of the land underneath the adjacent seas 
as was generally recognized to be under their jurisdiction. The 
scope of their jurisdiction and the boundaries of their lands 
were coterminous. Any part of that territory which had not 
passed from their ownership by existing valid grants were and 
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remained public lands of the respective state.” (332 U.S. at 

p. 4). For early cases not mentioned in the California Case see 

note on page 12 of this memorandum. 

All this leads up, naturally, to Mr. Justice Frankfurter’s ques- 
tion in his minority opinion (332 U.S. at p. 44), “When and how 
did the United States acquire this land?” 

We submit that it could have acquired Massachusetts land only 
from Massachusetts and it never did so acquire it. 


Why Did Massachusetts Insist on the Tenth Amendment? 


Harding, in the volume referred to, says at p. 74, 

: . it seems, from a careful consideration of the above 
material, that the prime element in the opposition was the dis- 
trust with which men brought up in the democratic atmosphere 
of the New England town-meeting viewed all delegated power; 
and their inordinate desire to maintain a constant and efficient 
check upon all persons to whom it was found necessary to 
intrust a portion of their authority.” 

The word “inordinate” seems unjustified. The New England 
view was simply that of the old proverb, too much neglected to- 
day, “eternal vigilance is the price of liberty.” The same view was 
expressed in the debate by Amos Singletary, an old Worcester 
County countryman, in somewhat effervescent language— 

“These lawyers, and men of learning, and moneyed men”, 
said he, “talk so finely, and gloss over matters so smoothly, to 
make us, poor illiterate people, swallow down the pill, expect 
to get into Congress themselves; they expect to be the managers 
of this Constitution, and get all the power and all the money 
into their own hands, and then they will swallow up all us 
little folks, like the great leviathan, Mr. President; yes, just 
as the whale swallowed up Jonah. This is what I am afraid 

of.” (Debates, 203) 

Mr. Singletary was answered by Jonathan Smith, a farmer of 
Lanesborough, in Berkshire County (Debates 203-204; Elliot’s 
Debates, Vol. II, pp. 101-104) as follows: 

“Mr. President: I am a plain man and get my living by 
the plough. I am not used to speak in public but I beg leave 
to say a few words to my ‘brother plough-joggers’ in this 
house... 

“Now, Mr. President,” he then continued, “when I saw 
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this Constitution, I found that it . . . just such a thing as 

we wanted. I got a copy of it and read it over and over. I 

had been a member of the Convention to form our own State 

Constitution, and had learnt something of the checks and 

balances of power, and I found them all here. I did not go 

to any lawyer, to ask his opinion; we have no lawyer in our 
town, and we do well enough without. I formed my own 
opinion, and was pleased with this Constitution. My honorable 
old daddy there (pointing to Mr. Singletary) won’t think that 

I expect to be a Congressman, and swallow up the liberties 

of the people. I never had any post, nor do I want one, and 

before I am done you will think that I don’t deserve one. 

But I don’t think the worse of the Constitution because law- 

yers, and men of learning, and moneyed men, are fond of 

it . . . let us suppose a case now: Suppose you had a farm 

of fifty acres, and your title was disputed, and there was a 

farm of five thousand acres joined to you, that belonged to 

a man of learning, and his title was involved in the same diffi- 

culty; would not you be glad to have him for your friend, 

rather than to stand alone in the dispute? Well, the case is 
the same; these lawyers, these moneyed men, these men of 
learning, are all embarked in the same cause with us, and we 

must all swim or sink together. (Debates, pp. 203-5.)* 

But was the “honorable old daddy”, Singletary, entirely wrong 
in his apprehensions when we consider what is going on in the 
country today? The people of Massachusetts believed then, and 
most of them believe now, in local self-government and the in- 
dividual responsibility of vigilance which goes with it. The 
American Revolution was fought because Americans of that day 
did not like government from a distance in London by people 
who did not understand what they were doing and were grasping 
for power and profit. 

The Berkshire farmers, without any lawyers, were apprehen- 
sive of the people on the Massachusetts seaboard as early as 1776 
and would not let the courts sit in their county for six years 





* “Tn Elliot’s Debates, and in the edition of the Debates of the Convention 
published in 1808, Smith is erroneously recorded as voting against the ratifica- 
tion of the Constitution.” Harding, pp. 77-8; Jonathan Smith voted “Yea”; 
Abraham Smith of Paxton and Dr. Thomas Smith of Sandwich voted “Nay” 
Journal 89-91. 
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until a constitution with a bill of rights was adopted in 1780 
to protect them. Were they wrong? New England people, today, 
still do not like too much government from a distance. 

The present attack on the local sovereignty, jurisdiction and 
titles of the states and their people is the most recent move in 
what appears to be a concerted attempt to “wipe out” the states 
through the supreme court. If it is not met, it may well succeed. 
Before it is too late, therefore, we must challenge the claims of 
the Federal government and the jurisdiction of the Federal courts 
of a suit by the Federal government against a state without its 
consent. The question of jurisdiction was not raised in the Cali- 
fornia case. 


What is the Story of the Jurisdiction? 


In the Virginia Convention (Elliot’s Debates, Vol. 3, p. 555) 
John Marshall said, 

“I hope that no gentleman will think that a state will be 
called at the bar of the federal court . . . It is not rational to 
suppose that the sovereign power should be dragged before a 
court.” 

We are aware of the case of United States v. Texas, 143 U.S. 
621 decided in 1892 (Chief Justice Fuller and Mr. Justice Lamar 
dissenting), of two or three other cases based on it and U. S. v. 
North Carolina, 136 U.S. 211, and of the earlier, but less definite, 
decision in 1854 in Florida v. Georgia, 17 How. 478, but we are 
also aware of the powerful dissents of Mr. Justice Curtis and Mr. 
Justice Campbell and Justices McLean and Daniel, in the Florida 
case to the effect that the United States could not sue a state with- 
out its consent. The question of jurisdiction was not raised in the 
North Carolina case or the recent California case. 

Mr. Justice Douglas in the Journal of the American Judicature 
Society for December 1948 (p. 106) said “it is the constitution 
that we have sworn to defend, not some predecessor’s interpreta- 
tion of it.” 

Mr. Justice Jackson in his book “The Struggle for Judicial 
Supremacy” (written while he was Solicitor General) has a chapter 
under the title ““The Court Retreats to the Constitution”, in which 
he thus describes the trend of decisions in recent years. 


* This passage is also quoted in Beveridge’s “Marshall”, Vol. I, p. 454, and, 
by Mr. Justice Campbell, in his opinion in Florida v. Georgia 
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Approaching the present question from this point of view it 
would seem that the fact that a specific recommendation as to 
jurisdiction expressly recommended by a committee and not 
adopted by the convention of 1787 was peculiarly pertinent evi- 
dence as to the constitutional intent. 

In this matter of jurisdiction of federal suits against a state we 
have the original record of the Philadelphia Convention of 1787 
to inform us. This record was not referred to in U. S. v. Texas. 
The court theorized about what seems an unwarranted implica- 
tion of something which is not in the constitution. Mr. Justice 
Campbell pointed this out in his opinion in the Florida case re- 
ferred to and quoted the record. The journal of the Philadelphia 
convention* records that on August 22, 1787 the Committee on 
Detail submitted a clause which would give jurisdiction to the 
court over “controversies between the United States and an in- 
dividual state” but it was not accepted and, on August 27, the 
judiciary article was approved without it by the Committee of 
the Whole. No such provision was ever submitted to the ratifying 
conventions. The story also appears in Warren’s “Making of the 
Constitution”, 536. We submit, with confidence, that no such 
clause would have been tolerated in the ratifying conventions if 
it had been submitted. 

In the California case (332 U.S. at p. 27), the Court specifically 
suggested the possibility of a statute as follows: 

“An act, passed by Congress and signed by the President 
could, of course, limit the power of the Attorney General.” 
We submit that the alleged authority of the Attorney General 

tO initiate suits against the states should be withdrawn by act of 
Congress to preserve the constitutional structure of our dual sys- 
tem of government. We must, apparently, look to Congress for 
the preservation of our rights. The ultimate question is what the 
people did and wanted to do, when they ratified the constitution. 
That question, we submit, cannot be answered by any doctrinaire 
theorizing. 
~ * (Farrand “The Record of the Federal Convention of 1787” Revised edi- 
tion Vol. II, p. 367.) 
Respectfully submitted, 

RicHarD Wait, President 

FRANK W. GrINNELL, Secretary 
(For Supplementary Note on Sovereignty and Title see next page) 








Cases of Judicial Recognition of the Sovereignty and Title of the 
Thirteen Original States, Not Mentioned in the 
California Case 


In Harcourt v. Gaillard (12 Wheat. 524) Mr. Justice William 
Johnson (one of the ablest members of Marshall’s Court, all of 
whom were old enough to know, at first hand, early history of the 
government) said on behalf of the court (at p. 526): 


“There was no territory within the United States that was 
claimed in any other right than that of some one of the con- 
federated states; therefore, there could be no acquisition of 
territory made by the United States distinct from or inde- 
pendent of some one of the States.” . . . The United States 
never “acquired anything by way of cession from Great Britain 
by that treaty. [of 1783] It has been viewed only as a recog- 
nition of pre-existing rights and on that principle the soil and 
sovereignty within their acknowledged limits were as much 
theirs [the States} at the declaration of independence as at 
this hour” [1827]. 


This was confirmed in Rhode Island v. Massachusetts:(12 Pet. 
657 at p. 729) where Mr. Justice Baldwin, for the court, said, 
after citing Harcourt v. Gaillard, that 


“the United States could not take any vacant land within 
the boundaries of a State . . . the boundaries of the United 
States were the external boundaries of the several states and 
that the United States did not acquire any territory by the 
Treaty of Peace in 1783.” and (at p. 734) 

“The title of a state is sovereignty, full and absolute do- 
minion, the title of an individual such as the state makes it by 
its grant and law.” 


These opinions confirm in every detail the statement quoted 
herein (on page 7) from James Sullivan. 

These men stated what they knew to be the facts of American 
understanding when the treaty was made and when the Constitu- 
tion was ratified. Those facts cannot be changed by theorizing to- 
day. Glimpses of the nobility of character and judicial approach 
of Mr. Justice William Johnson may be found in Warren’s “Su- 
preme Court in United States History”, vol. I], pp. 41 and 254. 








The International Declaration of Universal 
Human Rights 


The Proposed Treaty and Current Discussions About It and 
Its Effect on American Government State and Federal 


The American Bar Association Regional Group Conference held 
in Boston on February 11, 1949 to discuss the International Dec- 
laration of Human Rights, the proposed covenant or treaties, and 
their significance to our country, was attended by judges, law 
teachers, and lawyers from different parts of New England. 

Richard Wait, president of the Massachusetts Bar Association, 
presided. The American Bar Association was officially represented 
by the late William L. Ransom of New York, chairman of its 
Special Committee for Peace and Law Through United Nations, 
and the moderator was Judge Manley O. Hudson of Harvard Law 
School and formerly of the World Court. James Simsarian was 
present as observer for the State Department. The Canadian Bar 
Association, which will conduct similar conferences in Canada, was 
represented by its former president, John T. Hackett, who is also 
a member of the Canadian Parliament. The convenors for the 
Boston Conference, which was the first of twenty such conferences 
to be held throughout the country, were Norman W. Bingham and 
Reginald Heber Smith, both of Boston. The Right Reverend Eric 
F. MacKenzie, Chief Justice of The Tribunal of the Archdiocese of 
Boston, was one of the guests of honor and gave the Invocation. 

Judge Hudson, in opening the discussion, stated that the past 
decade had seen a mass degradation and killing of human beings 
that exceeded anything in the pages of recorded history; that the 
conscience of mankind had revolted at such barbarism and the 
Declaration of Human Rights was its reaffirmance of its faith in 
the dignity and inviolability of each individual human being. 

The Conference was for the purpose of discussion and not 
for the passing of resolutions or to commit anyone, but there 
appeared to be a general agreement on several points. 

There was a strong feeling that the contents of the Declara- 
tion of Human Rights adopted by the General Assembly on De- 
cember 10, 1948 needed to be explained more thoroughly to the 
lawyers and the people of the country, that the cooperation of the 
press was deemed essential, and that the statement by Mrs. Roose- 
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velt, the chairman of the Commission on Human Rights, prior to 
the adoption of the Declaration, should be more emphasized than 
it had been to explain the nature of the document. 


Mrs. Roosevelt’s Statement 


“In taking up the consideration of the Declaration it is 
of primary importance that we keep clearly in mind the basic 
character of the document. It is not a treaty; it is not an inter- 
national agreement. It is not and does not purport to be a 
statement of law or of legal obligation. It is a Declaration of 
basic principles of human rights and freedoms, to be stamped 
with the approval of the General Assembly by formal vote 
of its Members.” 

While it was agreed that America, by virtue of its own Bill of 
Rights, had been a champion in this field and must continue to be 
a leader in world affairs, there was a manifest feeling that any 
covenant to implement and enforce the Declaration of Human 
Rights ought not to be rushed through the General Assembly of 
United Nations and presented to our Senate for ratification until 
there had been ample opportunity to inform the American people. 

It was pointed out that the American Constitution, unlike the 
constitution of any other nation, makes a treaty the “supreme law 
of the land”, superseding any inconsistent state laws, and that 
the effect of a treaty could be to transfer power from the states 
to the federal government. It was stated that, as a matter of law, 
a treaty can be ratified with the express proviso that it is not 
self-executing so that it does not have the force of law until 
Congress passes a statute declaring violations of stated rights to be 
crimes and prescribing the penalties therefor. 

It was suggested that no privilege of individuals, or groups of 
individuals, or associations, to proceed and prosecute before an 
international or domestic tribunal for any alleged violation of 
such treaty rights or duties should be provided for; but that en- 
forcement proceedings and prosecutions may be initiated only by 
Or against governments which are parties to the Covenant. If 
domestic legislation is enacted, individuals could appear before 
domestic courts. It was also suggested that individual liberty in 
fact is best guaranteed by government at the local level and not 
by government at a distance, so that action tending towards further 
centralization of our government should be avoided; that any 
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treaty should contain a clear statement that its provisions should 
not be interpreted as extending the powers of the federal govern- 
ment into and over the affairs of the several states beyond the 
authority over such local affairs already contained in the Constitu- 
tion of the United States, in order that it may not be misunder- 
stood as an attempt to change by a treaty our constitutional system 
of national and state governments and their division of govern- 
mental functions. The migratory bird treaty and legislation dis- 
cussed in Missouri v. Holland, 252 U.S. 416, was referred to for 
consideration in this connection. 

It was pointed out that the “Declaration” contained twenty- 
eight articles asserting general and specific “rights” and only two 
(Articles 29 and 30) containing any reference to “duties”, and 
very vague reference in those articles. 

The Harvard Alumni Bulletin for February 26, 1949 contains 
an article on “Freedom and the Law of Nations” by Colonel 
Murray C. Bernays and an answer to it by Professor Chafee ap- 
pears in the issue for March 26, 1949. 


Professor Chafee begins as follows: 


“In your issue of February 26, Mr. Murray C. Bernays 
concludes in his article “Freedom and the Law of Nations” 
that the United Nations cannot extend man’s freedom and 
that its efforts to do so have been pernicious. It would have 
been fairer to describe the precise nature of some of those 
efforts so that your readers could have some chance to judge 
for themselves whether the efforts are as bad as Mr. Bernays 
says. At any rate, nobody should accept Mr. Bernays’ con- 
clusions without learning much more than he tells about U.N. 
activities in the field of freedom. Especially useful is Professor 
Holcombe’s short book on Human Rights in the Modern W orld. 

“If we leave aside UNESCO, the main U.N. agency in this 
area is the Human Rights Commission, of which Mrs. Roose- 
velt is chairman. Their chief completed task is the Universal 
Declaration of Human Rights, which the General Assembly 
adopted last December. This is a body of ideals without legal 
force, comparable to the ‘inalienable rights’ set forth in the 
Declaration of Independence. What Lincoln said about this 
assertion of human equality is applicable to the rights to life, 
a fair trial, freedom of movement, a free choice of employment, 
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rest and leisure, education, etc., here set forth by the representa- 

tives of over fifty nations: 

“They meant simply to declare the right, so that the enforce- 
ment of it might follow as fast as circumstances should permit 
it. They meant to set up a standard maxim for free society 
which should be familiar to all and revered by all—constantly 
looked to, constantly labored for, and even though never 
perfectly attained, constantly approximated. 

“The Commission is still working on the proposed Inter- 
national Convenant on Human Rights. This omits the social 
and economic rights included in the Declaration, and is pretty 
much confined to the freedoms guaranteed by our own Federal 
and State constitutions. The Covenant is intended to have 
binding legal force as a treaty, against and in favor of those 
nations which choose to become parties to it. Although the 
drafting has a long way to go, certain influential American 
lawyers are already conducting a vigorous campaign to create 
so much hostility to the work of the Commission that our 
Senate will refuse to ratify any sort of Convention which is 
reasonably conceivable. Whether Mr. Bernays intends it or 
not, his article is in effect playing the same game.” 

We are convinced of the general ignorance as to what is going 
on about these matters and in order to provide our readers, as 
Professor Chafee says, with “the precise nature of some of those 
efforts” as fairly as space will permit, we reprint the Declaration 
of Rights, as printed for circulation by the State Department, and 
some information about the coming consideration by the United 
Nations of a “Human Rights” treaty to be submitted to the Senate. 

We do not think that Professor Chafee describes, quite fairly, 
the motives of “certain American Lawyers”. Their efforts to 
stimulate discussion are prompted by feelings as genuine as those 
of any members of Human Rights commission. They are frankly 
puzzled by parts of the “Declaration” and naturally concerned as 
to the contents of any treaty based on it. The “Declaration” is 
an accomplished fact, whatever anyone may think about it. The 
regional conferences of the American Bar Association are being held 
in the hope that they may be of assistance in making the Declara- 
tion, and any Covenant, instruments of peace rather than of 
international and of domestic dissension. 
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For this reason we also print Mr. Wyman’s reflections after 
attending the Boston conference. 

Without the slighest desire to obstruct cooperation between 
nations, we find it difficult to accept Professor Chafee’s comparison 
of the provisions of the “Declaration” with those of the Declara- 
tion of Independence. We may be wrong. Our readers can “judge 
for themselves” as Professor Chafee suggests. 

As this goes to press the American Bar Journal for April has 
appeared with two of the latest articles on the subject—one by 
Mr. Moses Moskowitz of New York and comments on his article 
by Frank E. Holman, President of the American Bar Association. 
An editorial also appears. 

Compare also Mr. Louis Soher’s suggestions for study in the 
American Bar Journal for March, 1949, pp. 217-218. 


F. W. Grinnell 


Resolution of the Executive Committee of the Massachusetts 


Bar Association on March 4, 1949 


Resolution: That the Executive Committee of the Massachusetts 
Bar Association supports the resolutions of the House of 
Delegates of the American Bar Association, of January 31, 
1949, requesting adequate time before any final action is 
taken by the General Assembly of the United Nations on the 
proposed “Covenant on Human Rights” and before the Senate 
of the United States acts on the proposed “Genocide” Conven- 
tion, to allow opportunity for adequate study and public dis- 
cussion and understanding of the important constitutional and 
legal questions involved in the proposed amendments. 


The Reactions of a New Hampshire Lawyer 


By Louis E. Wyman of Manchester 
February 19, 1949. 


To discuss any subject intelligently requires common under- 
standing of basic facts. Argument becomes clear only as those who 
listen are acquainted with its factual foundation. And argument 
is more difficult when as a preface it is necessary to present a mass 
of factual details to pave the way to understanding. These points 
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should be kept in mind by those who speak of the pros and cons 
of the Declaration of Human Rights, a Covenant of Human 
Rights, or a Genocide Pact. There is such a lot to be known be- 
fore we attempt agreement or disagreement. We have to go far 
back into history, and also to be aware of actual present day 
conditions. 

Individuals are indeed individuals. There are few identical 
twins either in appearance or in thought or in action. Each per- 
force is on his own: each really likes to think of himself as an 
individual—as free. Freedom is the very essence of our being. The 
Rights which are asserted in the Declaration are intended to ex- 
press the rights of each and every separate human being. That is 
what the framers of the Declaration thought they were considering. 
It is not a declaration of the rights of a State. 

Those who challenged the Declaration before it was adopted 
on December 10, 1948, were asking for further consideration be- 
fore adoption, calling attention to probable legal and social and 
economic conflicts with our own system of government. Their 
words of caution ought to be weighed before any part of the 
Declaration ripens into a Covenant which is to become basic law. 
If we can be certain that all the whereases and articles mean the 
same thing in all translations to all people, this non-binding 
Declaration may fulfill a lofty purpose. However, we may express 
a doubt if there is any such certainty. In its social and economic 
aspects some may be led to think that it is a pledge by the United 
States to share its prosperity with all the world. We may well 
doubt if there was any such intent on the part of those who signed 
on the dotted line representing this country. In this connection 
and in avoidance of such argument, it is unfortunate that nothing 
is said in definition of duty. The only reference to duty is in gen- 
eral terms and then only with respect to the development of the 
individual personality. Such an extensive declaration of rights, 
even though not in fact fully inclusive of all conceivable rights, 
becomes misleading in the absence of some statement of the correla- 
tive obligations incident to the rights themselves. Every right in- 
volves some duty—to himself or to others. No right of any man 
can be asserted as absolute—yet this Declaration appears so to 
assert. It was assumed that men had rights when Moses proclaimed 
the Ten Commandments. In every land something in the nature 
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of such commandments qualifies rights. What we know as our 
own Bill of Rights is not so much an assertion of rights as a re- 
striction upon government action. Both Commandments and our 
Constitution presuppose the rights of man as an individual superior 
to any right of the government which derives its power from the 
individuals who compose its citizenry. We deny the supremacy 
of the State, and we find disagreement in prospect as to future 
covenants because we do not recognize that the rights as asserted 
are derived from the State and depend on the State for fulfillment. 
This in turn involves an aspect of duties undefined, because al- 
though the unit man has rights, his exercise of those rights must 
depend on environment and respect for similar rights in others 
which involves community, state, and perhaps international con- 
trol. Yet we do not concede that the rights flow from the State 
downward. ; 

This is not written to condemn the well-intentioned efforts of 
those who undertook to frame the Declaration. We criticize more 
the failure to consider the political aspects of what they were do- 
ing. We use the word “political” in its broadest sense. If indi- 
viduals have rights, they must be entitled to know what is being 
done to them before they are crystallized. Ours is a country of 
rights. We take them as a matter of course. Rights are basic in 
our thinking. But the peoples in other countries have not been 
brought up that way. Many of these other peoples would be sur- 
prised to learn they each had even such rights as are implied under 
the American Constitution. What then must be their surprise to 
be told that they have all the so-called rights now set forth in this 
Declaration—and that golden America is pledged to secure them. 
It is like announcing to all peoples that the world owes a living 
to each. How else is this amazing detail of rights to be received 
in other countries? And what will these other peoples be en- 
couraged to think of us if shortly it is found that the Declaration 
or Covenant is empty of fulfillment? 

It is submitted that enough harm has already been done by 
our participation in the Declaration. We certainly should not join 
in a Covenant as to any of these rights—even as to those we now 
have at home—unless we state specifically that we do not assume 
responsibility to the peoples of any other country to see to it that 
their own governments give them protection. Anything else will 
lead to international dissension. 
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In connection with the foregoing, it is interesting to note that 
an article by General Bradley in Collier’s for February 26, 
1949, states that a professor of psychology told him that the post- 
war soldier is “undisciplined, jealously aware of his rights but not 
of his responsibilities—mercenary, and antagonistic to authority 
in any form.” It is respectfully submitted that this is what may 
happen if we do not emphasize the responsibilities that are in- 
herent in rights. There seems to be a danger that the Declaration 
may mislead the peoples of other nations into a misunderstanding 
of what America is undertaking. 








Declaration of Human Rights 
Prefatory Statement in Department of State Publication 3381 


The Universal Declaration of Human Rights was approved by 
the United Nations General Assembly in Paris December 10, 1948, 
by a vote of 48 to 0. Eight countries abstained—the U. S. S. R., the 
Ukraine, Byelorussia, Poland, Czechoslovakia, Yugoslavia, Saudi 
Arabia, and the Union of South Africa. 

The Declaration is a statement of principles approved as a 
common standard of achievement for all peoples and all nations. 
It is not a treaty and therefore imposes no legal obligations. It 
is, however, a challenge to all mankind to promote world-wide 
respect for human rights and fundamental freedoms. 

An International Covenant on Human Rights is now being 
developed in the United Nations. This will be a treaty and will 
deal with certain of the basic civil and political rights embodied 
in the Declaration. The United Nations Commission on Human 
Rights expects to complete the drafting of this Covenant at its 
next session early in 1949. It will then be considered by the 
Economic and Social Council of the United Nations and later by 
the General Assembly. After it has been approved by the General 
Assembly, the Covenant will be submitted to individual countries 
for ratification and will become legally binding on the countries 
which ratify it. 

The United States actively supported the approval of the 
Declaration of Human Rights in the General Assembly in Paris. 
Secretary of State Marshall called for its approval at the opening 
of the session. He began his address by urging the nations to 
approve “a new declaration of human rights for free men in a 
free world”, and continued: 

“Systematic and deliberate denials of basic human rights lie 
at the root of most of our troubles and threaten the work of the 
United Nations. It is not only fundamentally wrong that millions 
of men and women live in daily terror of secret police, subject to 
seizure, imprisonment, or forced labor without just cause and 
without fair trial, but these wrongs have repercussions in the com- 
munity of nations. Governments which systematically disregard 
the rights of their own people are not likely to respect the rights 
of other nations and other people and are likely to seek their 
objectives by coercion and force in the international field.” 

Department of State publication 3381 
International Organization and Conference Series III, 20 
Released January 1949 
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Universal Declaration of Human Rights 


Approved by the General Assembly at its Plenary 
Meeting on 10 December 1948 


Preamble 

WHEREAS recognition of the inherent dignity and of the equal 
and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world, 

WHEREAS disregard and contempt for human rights have re- 
sulted in barbarous acts which have outraged the conscience of 
mankind, and the advent of a world in which human beings shall 
enjoy freedom of speech and belief and freedom from fear and 
want has been proclaimed as the highest aspiration of the common 
people, 

WHEREAS it is essential, if man is not to be compelled to have 
recourse, as a last resort, to rebellion against tyranny and oppres- 
sion, that human rights should be protected by the rule of law, 

WHEREAS it is essential to promote the development of friendly 
relations between nations, 

Wuereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human rights in the 
dignity and worth of the human person and in the equal rights of 
men and women and have determined to promote social progress 
and better standards of life in larger freedom, 

Wuereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of uni- 
versal respect for and observance of human rights and funda- 
mental freedoms, 

WHEREAS a common understanding of these rights and free- 
doms is of the greatest importance for the full realization of this 
pledge, 


Now therefore 
The General Assembly, 


Proclaims this Universal Declaration of Human Rights as a 
common standard of achievement for all peoples and all nations, 
to the end that every individual and every organ of society, keep- 
ing this Declaration constantly in mind, shall strive by teaching 
and education to promote respect for these rights and freedoms 
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and by progressive measures, national and international, to secure 
their universal and effective recognition and observance, both 
among the peoples of Member States themselves and among the 
peoples of territories under their jurisdiction. 


Article 1 
All human beings are born free and equal in dignity and rights. 
They are endowed with reason and conscience and should act 
towards one another in a spirit of brotherhood. 


Article 2 

Everyone is entitled to all the rights and freedoms set forth 
in this Declaration, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national 
or social origin, property, birth or other status. 

Furthermore, no distinction shall be made on the basis of the 
political, jurisdictional or international status of the country or 
territory to which a person belongs, whether it be independent, 
trust, non-self-governing or under any other limitation of sov- 
ereignty. 

Article 3 
Everyone has the right to life, liberty and the security of person. 


Article 4 


No one shall be held in slavery or servitude; slavery and the 
slave trade shall be prohibited in all their forms. 


Article 5 


No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. 


Article 6 
Everyone has the right to recognition everywhere as a person 
before the law. 
Article 7 
All are equal before the law and are entitled without any dis- 
crimination to equal protection of the law. All are entitled to 
equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination. 
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Article 8 
Everyone has the right to an effective remedy by the competent 


national tribunals for acts violating the fundamental rights 
granted him by the constitution or by law. 


Article 9 
No one shall be subjected to arbitrary arrest, detention or exile. 


Article 10 


Everyone is entitled in full equality to a fair and public hearing 
by an independent and impartial tribunal, in the determination of 
his rights and obligations and of any criminal charge against him. 


Article 11 


1. Everyone charged with a penal offence has the right to be 
presumed innocent until proved guilty according to law in a public 
trial at which he has had all the guarantees necessary for his 
defence. 

2. No one shall be held guilty of any penal offence on account 
of any act or omission which did not constitute a penal offence, 
under national or international law, at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one 
that was applicable at the time the penal offence was committed. 


Article 12 
No one shall be subjected to arbitrary interference with his 
privacy, family, home or correspondence, nor to attacks upon his 
honour and reputation. Everyone has the right to the protection 
of the law against such interference or attacks. 


Article 13 
1. Everyone has the right to freedom of movement and resi- 
dence within the borders of each state. 
2. Everyone has the right to leave any country, including his 
own, and to return to his country. 


Article 14 
1. Everyone has the right to seek and to enjoy in other 
countries asylum from persecution. 
2. This right may not be invoked in the case of prosecutions 
genuinely arising from non-political crimes or from acts contrary 
to the purposes and principles of the United Nations. 
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Article 15 
1. Everyone has the right to a nationality. 
2. No one shall be arbitrarily deprived of his nationality nor 


denied the right to change his nationality. 


Article 16 


1. Men and women of full age, without any limitation due to 
race, nationality or religion, have the right to marry and to found 
a family. They are entitled to equal rights as to marriage, during 
marriage and at its dissolution. 

2. Marriage shall be entered into only with the free and full 
consent of the intending spouses. 

3. The family is the natural and fundamental group unit of 
society and is entitled to protection by society and the State. 


Article 17 


1. Everyone has the right to own property alone as well as 
in association with others. 
9 


2. No one shall be arbitrarily deprived of his property. 


Article 18 


Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to change his religion or belief, 
and freedom, either alone or in community with others and in 
public or private, to manifest his religion or belief in teaching, 
practice, worship and observance. 


Article 19 


Everyone has the right to freedom of opinion and expression; 
this right includes freedom to hold opinions without interference 
and to seek, receive and impart information and ideas through any 
media and regardless of frontiers. 


Article 20 


1. Everyone has the right to freedom of peaceful assembly 
and association. 


2. No one may be compelled to belong to an association. 


Article 21 


1. Everyone has the right to take part in the Government of 
his country, directly or through freely chosen representatives. 
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2. Everyone has the right of equal access to public service in 
his country. 

3. The will of the people shall be the basis of the authority 
of government; this will shall be expressed in periodic and genuine 
elections which shall be by universal and equal suffrage and shall 
be held by secret vote or by equivalent free voting procedures. 


Article 22 


Everyone, as a member of society, has the right to social se- 
curity and is entitled to realization, through national effort and 
international co-operation and in accordance with the organiza- 
tion and resources of each State, of the economic, social and cul- 
tural rights indispensable for his dignity and the free development 
of his personality. 

Article 23 

1. Everyone has the right to work, to free choice of employ- 
ment, to just and favourable conditions of work and to protection 
against unemployment. 

2. Everyone, without any discrimination, has the right to 
equal pay for equal work. 

3. Everyone who works has the right to just and favourable 
remuneration insuring for himself and his family an existence 
worthy of human dignity, and supplemented, if necessary, by 
other means of social protection. 

4. Everyone has the right to form and to join trade unions for 
the protection of his interests. 


Article 24 


Everyone has the right to rest and leisure, including reasonable 
limitation of working hours and periodic holidays with pay. 


Article 25 

1. Everyone has the right to a standard of living adequate for 
the health and well-being of himself and of his family, including 
food, clothing, housing and medical care and necessary social ser- 
vices, and the right to security in the event of unemployment, 
sickness, disability, widowhood, old age or other lack of liveli- 
hood in circumstances beyond his control. 

2. Motherhood and childhood are entitled to special care and 
assistance. All children, whether born in or out of wedlock, shall 
enjoy the same social protection. 
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Article 26 


1. Everyone has the right to education. Education shall be 
free, at least in the elementary and fundamental stages. Elementary 
education shall be compulsory. Technical and professional educa- 
tion shall be made generally available and higher education shall 
be equally accessible to all on the basis of merit. 

2. Education shall be directed to the full development of the 
human personality and to the strengthening of respect for human 
rights and fundamental freedoms. It shall promote understanding, 
tolerance and friendship among all nations, racial or religious 
groups, and shall further the activities of the United Nations for 
the maintenance of peace. 

3. Parents have a prior right to choose the kind of education 
that shall be given to their children. 


Article 27 


1. Everyone has the right freely to participate in the cultural 
life of the community, to enjoy the arts and to share in scientific 
advancement and its benefits. 

2. Everyone has the right to the protection of the moral and 
material interests resulting from any scientific, literary or artistic 
production of which he is the author. 


Article 28 


Everyone is entitled to a social and international order in which 
the rights and freedoms set forth in this Declaration can be fully 
realized. 


Article 29 


1. Everyone has duties to the community in which alone the 
free and full development of his personality is possible. 

2. In the exercise of his rights and freedoms, everyone shall 
be subject only to such limitations as are determined by law solely 
for the purpose of securing due recognition and respect for the 
rights and freedoms of others and of meeting the just requirements 
of morality, public order and the general welfare in a democratic 
society. 

3. These rights and freedoms may in no case be exercised con- 
trary to the purposes and principles of the United Nations. 








60 MASSACHUSETTS LAW QUARTERLY 


Article 30 
Nothing in this Declaration may be interpreted as implying for 
any State, group or person any right to engage in any activity or 
to perform any act aimed at the destruction of any of the rights 
and freedoms set forth herein. 





Documents from a Pamphlet Used at Regional Conference 


DOCUMENT NO. 2 


Excerpts from the Charter of the United Nations 
(The provisions directly concerned with human rights are 
printed below in italics. The passages in roman type are provisions 
relevant in connection with human rights.) 


PREAMBLE: 


We the peoples of the United Nations, determined . . . to 
reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women 

. have resolved to combine our efforts to accomplish these 
aims. . 


CHAPTER I.—PURPOSES AND PRINCIPLES 


ARTICLE 1 
The Purposes of the United Nations are: 


+ % 

3—to achieve international cooperation in solving interna- 
tional problems of an economic, social, cultural or humanitarian 
character, and in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction 
as to race, sex, language or religion. 


ARTICLE 2 


% % % % 
7—Nothing contained in the present Charter shall authorize 


the United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state or shall require the 





or 
or 


ire 
ns 


en 
ese 


1a- 
lan 
lan 
ion 


ize 
ly 
the 





UNIVERSAL DECLARATION OF HUMAN RIGHTS 61 


Members to submit such matters to settlement under the present 
Charter; but this principle shall not prejudice the application of 
enforcement measures under Chapter VII.’ 


CHAPTER I[V—THE GENERAL ASSEMBLY 


ARTICLE 13 


1—The General Assembly shall initiate studies and make 
recommendations for the purpose of: 

a. * * * Encouraging the progressive development of inter- 
national law and its codification; 

b. * * * assisting in the realization of human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, 
or religion. 

ARTICLE 18 

2—Decisions of the General Assembly on important questions 

shall be made by two-thirds majority of the members present 
and voting. 


+ 


CHAPTER V—THE SEcuRITY COUNCIL 


ARTICLE 23 


i—The Security Council shall consist of eleven Members of 
the United Nations. The Republic of China, France, the Union 
of Soviet Socialist Republics, the United Kingdom of Great 
Britain and Northern Ireland, and the United States of America 
shall be permanent members of the Security Council. The Gen- 
eral Assembly shall elect six other Members of the United Na- 
tions to be non-permanent members of the Security Council etc. 


ARTICLE 24 


i1—In order to ensure prompt and effective action by the 
United Nations, its Members confer on the Security Council 
primary responsibility for the maintenance of international peace 
and security, and agree that in carrying out its duties under this 
responsibility the Security Council acts on their behalf. 

2—In discharging these duties the Security Council shall act 


Chapter VII of the Charter deals with “Action with respect to threats 
to the peace, breaches of the peace, and acts of aggression.” 
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in accordance with the Purposes and Principles of the United 
Nations etc. . . 


CHAPTER IX—INTERNATIONAL ECONOMIC AND SOCIAL 
COOPERATION 


ARTICLE 55 


With a view to the creation of conditions of stability and well- 
being which are necessary for peaceful and friendly relations 
among nations based on respect for the principle of equal rights 
and self-determination of peoples, the United Nations shall 
promote. 


c) universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction as to race, 
sex, language, or religion. 


ARTICLE 56 


All Members pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement 
of the purposes set forth in Article 55. 


ARTICLE 60 


Responsibility for the discharge of the functions of the Organi- 
zation set forth in this Chapter shall be vested in the General 
Assembly and, under the authority of the General Assembly, in 
the Economic and Social Council, which shall have for this 
purpose the powers set forth in Chapter X. 


CHAPTER X—THE ECONOMIC AND SOcIAL COUNCIL 


ARTICLE 61 
i—The Economic and Social Council shall consist of eighteen 
Members of the United Nations elected by the General Assembly. 


ARTICLE 62 


2—The Economic and Social Council may make recommenda- 


tions for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all. 
3—It may prepare draft conventions for submission to the 
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General Assembly, with respect to matters falling within its 
competence. 

4—It may call, in accordance with the rules prescribed by the 
United Nations, international conferences on matters falling with- 
in its competence. 


ARTICLE 67 


2—Decisions of the Economic and Social Council shall be made 
by a majority of the members present and voting. 


ARTICLE 68 


The Economic and Social Council shall set up commissions in 
economic and social fields for the promotion of human rights, 
and such other commissions as may be required for the perform- 
ance of its functions. 


ARTICLE 70 


The Economic and Social Council may make arrangements 
for representatives of the specialized agencies to participate, with- 
out vote, in its deliberations and in those of the commissions estab- 
lished by it and for its representatives to participate in the de- 
liberations of the specialized agencies. 


ARTICLE 71 


The Economic and Social Council may make suitable arrange- 
ments for consultation with non-governmental organizations 
which are concerned with matters within its competence. Such 
arrangements may be made with international organizations and, 
where appropriate, with national organizations after consultation 
with the Member of the United Nations concerned. 


CHAPTER XII—INTERNATIONAL TRUSTEESHIP SYSTEM 


ARTICLE 76 
The basic objectives of the trusteeship system, in accordance 
with the Purposes of the United Nations laid down in Article 1 
of the present Charter, shall be: 


(c) to encourage respect for human rights and for funda- 
mental freedoms for all without distinction as to race, sex, lan- 
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guage, or religion, and to encourage recognition of the interde- 


pendence of the peoples of the world. 


CHAPTER XIV—THE INTERNATIONAL CourT OF JUSTICE 


ARTICLE 92 


The International Court of Justice shall be the principal judi- 
cial organ of the United Nations. It shall function in accordance 
with the annexed Statute, which is based upon the Statute of 
the Permanent Court of International Justice and forms an in- 
tegral part of the present Charter. 


ARTICLE 93 


1—All Members of the United Nations are ipso facto parties 
to the Statute of the International Court of Justice. 

2—A state which is not a Member of the United Nations may 
become a party to the Statute of International Court of Justice 
on conditions to be determined in each case by the General 
Assembly upon the recommendation of the Security Council. 


STATUTE OF THE INTERNATIONAL CourRT OF JUSTICE 


ARTICLE 38 


1—The Court, whose function 1s to decide in accordance with 
international law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice ac- 
cepted as law; 

c. the general principles of law recognized by civilized na- 
tions; 

d. subject to the provisions of Article 59, judicial decisions 
and the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of 
rules of law. 

2—This provision shall not prejudice the power of the Court 
to decide a case ex aequo et bono, if the parties agree thereto. 
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DOCUMENT No. 10 


Excerpts from Documents, Statements, etc., Pertinent 


to Matters to Be Considered in the Conferences 


“Lawyers are traditionally concerned for the rights of indi- 
vidual human beings and with the protection and enforcement of 
those rights under law. Our Association has repeatedly, over the 
years, aligned itself on the side of giving vitality and effect to the 
rights vouchsafed by the American Constitution and Bill of Rights, 
especially in cases in which there appeared to be danger that 
challenged rights might not otherwise be given adequate legal 
representation and protection. “The purpose of the community of 
lawyers is that the ordinary citizens shall always have at their 
disposal the man who can protect them, who can stand up before 
arbitrary power from whatever quarter it may come and assert the 
inalienable rights of the individual to the eternal freedoms.’ [Sir 
Norman Birkett in 34 A B A J 6; January 1948 issue]. 

“The recognition, interpretation and maintenance of the rights 
of individuals have in our country been traditionally evolutionary 
—moving ever forward in accordance with changing conditions 
and the spirit and conscience of our people—within the American 
constitutional system—‘freedom slowly broadening down from 
precedent to precedent’. Lawyers are instinctively concerned for 
the continuance of this characteristic American process.” 

—From the Report to the House of Delegates 
in 1948 by the Association’s Committee for 
Peace and Law Through United Nations. 

“It should at the outset be agreed that the Charter of the 
United Nations creates rights for individuals, rights which are 
stated in the basic instrument in general terms and which are to be 
defined more precisely in an International Bill of Rights.” 


—Dr. Philip C. Jessup, U. S. Delegate to the 
United Nations, on page 137 of his book on 
“A Modern Law of Nations” (1948). 

“What the United Nations is trying to do is revolutionary in 
character. Human rights are largely a matter of relationships 
between the state and individuals, and therefore a matter which 
has been traditionally regarded as being within the domestic juris- 
diction of states. What is now being proposed is, in effect, the 
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creation of some kind of supernational supervision of this rela- 
tionship between the state and its citizens.” 
—From an Article in the January, 1948, issue of 
the Annals of the American Academy oj 
Political and Social Science, by Mr. John P. 
Humphreys, Director of the Division of Hu- 
man Rights of the United Nations. 

“TI should not leave this discussion of the potentialities of the 
United Nations in the economic and social field without referring 
particularly to one of the issues before this session of the Assembly. 
That issue is the approval of the proposed International Declara- 
tion of Human Rights. I hope and believe this Assembly will 
endorse this Declaration. But we must not stop there. We must 
go on with the drafting of a Covenant which will seek to translate 
human rights into law. It does not minimize the importance of our 
own Declaration of Independence to recognize that the Constitu- 
tion and its Bill of Rights were required to establish the body of 
law necessary to achieve practical results. So with the Declaration 
before the Assembly. It is an important proclamation of principles 
and should be approved. But that approval is only a step toward 
fulfilling the faith in fundamental human rights, in the dignity and 
worth of the human person and the pledge to practice tolerance 
that is contained in the. Preamble of the United Nations Charter.” 

—From an Address by John Foster Dulles, 
Member of the U. S. Delegation to the Gen- 
eral Assembly, in Paris on September 29, 
1948. 

“It is not intended that the Covenant will be the only treaty 
on human rights to be presented for ratification to the Members 
of the United Nations. Additional treaties and conventions to 
guarantee specific rights are already being composed.” 

—From the “Fact Sheet” issued by the Office of 
Public Affairs in the U. S. Department of 
State on October 11, 1948. 

“Three theories have been considered as to the effect of the 
Declaration: 

“1. The Declaration imposes an immediate obligation upon 
all member states to bring their laws into conformity with its 
provisions. 

“2. The Declaration imposes no obligation of any sort. 
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“3. The Declaration represents a common standard of achieve- 
ment for all peoples and all nations and may thus be considered to 
impose a moral, but not a legal, obligation to strive progressively 
to secure universal and effective recognition and observance of the 
rights and freedoms therein set forth. 

“The first of these theories rests on the assumption that the 
United Nations Charter, particularly in Articles 55 and 56, sets 
forth an obligation in treaty form to observe human rights and 
that the Declaration, as an “extension” of the Charter, defines 
these rights. 

“The second theory rests upon a far more strict construction 
of the Charter and constant reliance upon its domestic jurisdiction 
clause. 

“The third theory is based upon what is considered a fair 
interpretation of action appropriate to be taken under the Charter. 
It is in no way intended to derogate from the domestic jurisdic- 
tion clause of the Charter, although its proponents freely admit 
that a Covenant, as distinguished from a Declaration, is a neces- 
sary element in the program and that a Covenant would bring up 
for scrutiny matters which have heretofore been considered 
domestic. 

“It is the third of these theories which has now been adopted 
by the Commission.” 


—From the U. S. State Department’s “Progress 
Report on Human Rights,” by James P. 
Hendrick, formerly Acting Associate Chief 
of the Division of United Nations Economic 
and Social Affairs, U. S. Department of State, 
and Adviser to the Chairman of the Com- 

mission on Human Rights during 1948. 
“Fundamental rights stated in the English language, in the 
light of the background of Anglo-Saxon struggles for liberty over 
many centuries, have different connotations when translated into 
the language of countries which have no such backgrounds. Many 
Nations have long had in their Constitutions Bills of Rights which 
in text resemble that which is a part of the Constitution of the 
United States, but that has not prevented many actions by gov- 
ernments which in the United States would be regarded as viola- 
tions. A document declaring individual rights is of little worth 
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unless it has the force of law and is backed by independent and 
law-governed Courts.” 
—From the Report of the House of Delegates 
on July 2, 1946, by the Committee for 
Peace and Law Through United Nations. 

“We of the profession of law * * * do not favor the approval 
and acceptance of something which is based on the idea that 
individual rights are derived from governments or the United 
Nations and should consist largely of grants and bounties from 
governments. We * * * are opposed to anything that might be 
held to impair, or be a substitute for, our own cherished Bill of 
Rights, which protects the individual citizen against government 
and also in effect against arbitrary majorities and against lawless 
unofficial groups. * * * 

“The United Nations is an organization of sovereign states 
pledged to international cooperation. * * * A bill of rights has 
nothing to do directly with the relations between governments; it 
exists primarily to define the relations between a government or 
state and the individual citizens thereof; basically it relates to 
internal affairs and not to international matters. 

“In order to enforce the provisions of a bill of rights, the 
United Nations will have to interfere continually and minutely 
in the internal affairs of Member Nations. It will have to establish 
standards, and determine when and where these standards have 
been violated, and to take steps to correct or punish such viola- 
tions.” 

—Frank E. Holman, President of the American 
Bar Association, on “An International Bill of 
Rights”; see 34 ABA J 984. 
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DOCUMENT NO. 5 


Draft of International Covenant on Human Rights (Document 
E/600); E/CN.4/AC.1/19; 3 May 1948) with United 
States Recommendations, in Parallel Columns 


Draft International Covenant Recommendations by U. S. 
ARTICLE 1 Part I 

The States parties hereto de- Obligation of the Contracting 
clare that they recognize the Parties 
principles set forth in Part II 
hereof as being among the The Contracting Parties un- 


human rights and fundamental dertake to ensure through ade- 

freedoms founded on the gen- quate laws and procedures to 

eral principles of law recog- all individuals within their re- 

nized by civilized nations. spective jurisdictions the rights 
and freedoms set forth in Part 
Il of this Covenant and [addi- 

ARTICLE 2 tional language to be suggested 
later]. 

Every State, party hereto, 
undertakes to ensure: 


(a) that its laws secure to all 
persons under its jurisdiction, 
whether citizens, persons of 
foreign nationality or stateless 
persons, the enjoyment of these 
human rights and fundamental 
freedoms; 





NOTE: There is given here the Draft Covenant as it had been prepared 
by the Drafting Committee of the Commission on Human Rights, up to the 
time the Commission laid aside the Draft Covenant to work on the Declara- 
tion. In this form the Draft Covenant was transmitted by the Commission to 
the Economic and Social Council, and by the latter to the third General 
Assembly, for information. It is understood that this text of the Draft Cov- 
enant is that to which consideration is being currently given, as formally the 
starting-point for the work of the Commission when it resumes its sessions in 
April. The text of the U. S. Recommendations is that which had been de- 
veloped up to and including May of 1948. Presumably the U. S. Recommenda- 
tions will have been further developed in contents and text, by the time the 
Commission resumes its sessions. 
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Draft International Covenant 


(b) that such laws, respecting 
these human rights and funda- 
mental freedoms, conform with 
the general principles of law 
recognized by civilized nations; 


(c) that any person whose 
rights or freedoms are violated 
shall have an effective remedy, 
notwithstanding that the viola- 
tion has been committed by 
persons acting in an official 
capacity; 

(d) that such remedies shall! 
be enforceable by a judiciary 
whose independence is secured; 
and 


(e) that its police and execu- 
tive officers shall act in support 
of the enjoyment of these rights 
and freedoms. 


ARTICLE 3 


On receipt of a request to 
this effect from the Secretary- 
General of the United Nations 
made under the authority of a 
resolution of the General 
Assembly, the Government of 
any party to this Covenant shall 
supply an explanation as to the 
manner in which the law ot 
that State gives effect to any ot 
the provisions of this Covenant. 


ARTICLE 4 


1. In time of war or other 
public emergency, a State may 


Recommendations by U. S. 


Omit 


The obligation imposed by 
Articles 1 and 2 shall not affect 








by 
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Draft International Covenant 


take measures derogating from 
its obligations under Article 2 
above to the extent strictly 
limited by the exigencies of the 
situation. 

2. Any State party hereto 
availing itself of this right of 
derogation shall inform the Sec- 
retary-General of the United 
Nations fully of the measures 
which it has thus enacted and 
the reasons therefor. It shall 
also inform him as and when 
the measures cease to operate 
and the provisions of Article 2 
are being fully executed. 


ARTICLE 5 


It shall be unlawful to deprive 
any person of his life save in the 
execution of the sentence of a 
court following his conviction 
of a crime for which this 
penalty is provided by law. 


ARTICLE 6 


It shall be unlawful to sub- 
ject any person to any form of 
physical mutilation or medical 
or scientific experimentation 
against his will. 


ARTICLE 7 


No person shall be subjected 
to torture or to cruel or in- 
human punishment or to cruel 
or inhuman indignity. 


Recommendations by U. S. 


the right of States parties to 
this Covenant to take action 
reasonably necessary for the 
preservation of peace, order or 
security or the promotion of 
the general welfare. Such ac- 
tion may be taken only by or 
pursuant to law, in conformity 
with Article 20 hereof. 


Part Il 


Description of the Rights and 
Freedoms to be ensured by Law 


No one shall be deprived of 
life, liberty or property without 
due process of law. 


No one shall be subjected to 
any form of physical mutilation 
or medical or scientific experi- 
mentation against his will. 


No one shall be subjected to 
torture or to cruel or inhuma: 
punishment or to cruel or inhu- 
man indignity. 
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Draft International Covenant 
ARTICLE 8 


1. No person shall be held in 
slavery or servitude. 


2. No person shall be re- 
quired to perform forced or 
compulsory labour in any form 
other than labour exacted as a 
punishment for crime of which 
the person concerned has been 
convicted by due process of 
law. 


3. For the purposes of this 
Article, the term “forced or 
compulsory labour” shall not 
include: 


(a) any service of a purely 
military character, or service of 
a non-military character in the 
case of conscientious objectors, 
exacted in virtue of compulsory 
military service laws; 


(b) any service exacted in 
cases of emergency created by 
fire, flood, famine, earthquake, 
violent epidemic or epizootic 
disease, invasion by animals, in- 
sect or vegetable pests, or simi- 
lar calamities or other emergen- 
cies threatening the life or well- 
being of the community; 


(c) any minor communal ser- 
vices considered as normal civic 
obligations incumbent upon the 
members of the community, 
provided that these obligations 


Recommendations by U. S. 


No one shall be held in slav- 
ery or involuntary servitude or 
required to perform forced or 
compulsory labour. 
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have been accepted by the 
members of the community 
concerned directly or through 
their directly elected represent- 
atives. 


ARTICLE 9 


1. No person shall be sub- 
jected to arbitrary arrest or de- 
tention. 


2. No person shall be de- 
prived of his liberty save in the 
case of: 


(a) the arrest of a person ef- 
fected for the purpose of bring- 
ing him before a court on a 
reasonable suspicion of having 
committed a crime or which is 
reasonably considered to be im- 
mediately necessary to prevent 
his committing a crime; 


(b) The lawful arrest and de- 
tention of a person for non- 
compliance with the lawful 
order or decree of a court; 


(c) the lawful detention of a 
person sentenced after convic- 
tion to deprivation of liberty; 


(d) the lawful detention ot 
persons of unsound mind; 


(e) the parental or quasi-par- 
ental custody of minors; 


(f) the lawful arrest and de- 
tention of a person to prevent 


Recommendations by U. S. 


No one shall be arrested or 
detained without being prompt- 
ly informed of the reasons for 
the arrest or detention and 
without being entitled to a fair 
hearing within a_ reasonable 
time or to release. 


No one shall be denied the 
right to a fair hearing before an 
independent and impartial tri- 
bunal in the determination of 
any criminal charge against him 
or of any of his rights or obli- 
gations. 


No one shall be convicted or 
punished for crime except after 
a public trial within a reason- 
able time before a fair, inde- 
pendent and impartial tribunal. 
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his effecting an unauthorized 
entry into the country; 


(g) the lawful arrest and de- 
tention of aliens against whom 
deportation proceedings are 
pending. 


3. Any person who is ar- 
rested shall be 
promptly of the charges against 
him. Any person who is ar- 
rested under the provisions of 
sub-paragraphs (a) or (b) or 
paragraph 2 of this Article shall 
be brought promptly before a 
judge, and shall be tried within 
a reasonable time or released. 


4. Every person who is de- 
prived of his liberty shall have 
an effective remedy in the na- 
ture of “habeas corpus” by 
which the lawfulness of his de- 
tention shall be decided speed- 
ily by a court and his release 
ordered if the detention is not 
lawful. 


5. Every person shall have an 
enforceable right to compensa- 
tion in respect of any unlawful 
arrest or deprivation of liberty. 


ARTICLE 10 


No person shall be impris- 
oned or held in servitude in 
consequence of the mere breach 
of a contractual obligation. 


informed: 


Recommendations by U. S. 


No one shall be imprisoned 
solely because of his inability to 
pay a contractual debt. 
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ARTICLE 11 


1. Subject to any general 
law not contrary to the pur- 
poses and principles of the 
United Nations Charter and 
adopted for specific reasons of 
security or in the general inter- 
est, there shall be liberty of 
movement and free choice of 
residence within the borders of 
each State. 


2. Any person who is not 
subject to any lawful depriva- 
tion of liberty or to any out- 
standing obligations with regard 
to national service shall be free 
to leave any country including 
his own. 


ARTICLE 12 


No alien legally admitted to 
the territory of a State shall be 
arbitrarily expelled therefrom. 


ARTICLE 13 


1. In the determination of 
any criminal charge against him 
or of any of his civil rights or 
obligations, every person is en- 
titled to a fair hearing before an 
independent and impartial tri- 
bunal and to the aid of a quali- 
fied representative of his own 
choice. 

2. No person shall be con- 
victed or punished for crime 
except after public trial. 


Recommendations by U. S. 


No one shall be denied free- 
dom of movement or residence 
within the borders of a Con- 
tracting State. 


No one shall be denied free- 
dom to emigrate. 


No change 
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ARTICLE 14 


1. No person shall be held 
guilty of any offence on ac- 
count of any act or omission 
which did not constitute such 
an offence at the time when it 
was committed, nor shall he be 
liable to any greater punish- 
ment than that prescribed for 
such offence by the law in force 
at the time when the offence 
was committed. 


2. Nothing in this Article 
shall prejudice the trial and 
punishment of any person for 
the commission of any act 
which, at the time it was com- 
mitted, was criminal according 
to the general principles of law 
recognized by civilized nations. 


ARTICLE 15 


No person shall be deprived 
of this juridical personality. 


ARTICLE 16 


1. Every person shall have 
the right to freedom of relig- 
ion, conscience and belief, in- 
cluding the right, either alone 
Or in community with other 
persons of like mind, to hold 
and manifest any religious or 
other belief, to change his be- 
lief, and to practice any form of 
religious worship and observ- 
ance, and he shall not be re- 


Recommendations by UV. S. 


No one shall be held guilty of 
any offence on account of any 
act or omission which did not 
constitute an offence at the time 
when it was committed, nor 
shall he be liable to any greater 
punishment than that pre- 
scribed for such offence by the 
law in force at the time when 
it was committed. 


Omit—meaning not clear— 
and covered in Articles 9, 13. 


No one shall be denied free- 
dom of religion, conscience and 
belief, including the right, either 
alone or in community with 
other persons of like mind, to 
hold and manifest any religious 
or other belief, to change his 
belief, and to practice any form 
of religious worship and observ-. 
ance. 
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quired to do any act which is 
contrary to such worship and 
observance. 


2. Every person of full age 
and sound mind shall be free, 
either alone or in a community 
with other persons of like mind, 
to give and receive any form of 
religious teaching, and in the 
case of a minor the parent or 
guardian shall be free to deter- 
mine what religious teaching he 
shall receive. 


3. The above rights and 
freedoms shall be subject only 
to such limitations as are pre- 
scribed by law and are necessary 
to protect public order and wel- 
fare, morals and the rights and 
freedoms of others. 


ARTICLE 17 


(Drafting Committee text) 


1. Every person shall be free 
to express and publish his ideas 
orally, in writing, in the form 
of art or otherwise. 


2. Every person shall be free 
to receive and disseminate in- 
formation of all kinds, includ- 
ing facts, critical comment and 
ideas, by the medium of books, 
newspapers, oral instructions or 
any other lawfully operated 
device. 


Recommendations by U. S. 


No one shall be denied free- 
dom of speech or expression in- 
cluding freedom to hold opin- 
ions, and to seek, receive and 
impart information and ideas 
by any means and regardless of 
frontiers. 
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3. The freedoms of speech 
and information referred to in 
the preceding paragraphs of 
this Article may be subject only 
to necessary restrictions, penal- 
ties or liabilities with regard to: 
matters which must remain se- 
cret in the interests of national 
safety; publications intended or 
likely to incite persons to alter 
by violence the system of Gov- 
ernment, or to promote disor- 
der or crime; obscene publica- 
tions; (publications aimed at the 
suppression of human rights and 
fundamental freedoms); publi- 
cations injurious to the inde- 
pendence of the judiciary or the 
fair conduct of legal proceed- 
ings; and expressions or publi- 
cations which libel or slander 
the reputations of other per- 
sons. 


ARTICLE 18 


All persons shall have the 
right to assemble peaceably for 
any lawful purpose including 
the discussion of any matter on 
which under Article 17 any 
person has the right to express 
and publish his ideas. No re- 
strictions shall be placed on the 
exercise of this right other than 
those necessary for: 


(a) the protection of life or 
property; 


Recommendations by U. S. 


No one shall be denied the 
freedom to assemble peaceably 
with others. 





the 
ably 





UNIVERSAL DECLARATION OF HUMAN RIGHTS 79 


Draft International Covenant 


(b) the prevention of disor- 
orders; or 


(c) the prevention of the ob- 
struction of traffic or the free 
movement of others. 


ARTICLE 19 


All persons shall be free to 
constitute associations, in what- 
ever form may be appropriate 
under the law of the State, for 
the promotion and protection 
of their legitimate interests and 
of any other lawful object, in- 
cluding the dissemination of all 
information of which under Ar- 
ticle 17 the dissemination is un- 
restricted. The rights and free- 
doms set forth in Articles 16 
and 17 shall be enjoyed by such 
associations. 


ARTICLE 20 


Every person shall be entitled 
to the rights and freedoms set 
forth in this Covenant, without 
distinction as to race (which in- 
cludes colour), sex, language, 
religion, political or other opin- 
ion, property status, or national 
or social origin. Every person, 
regardless of office or status, 
shall be entitled to equal pro- 
tection under the law against 
any arbitrary discrimination 
Or against any incitement to 
such discrimination in violation 
of this Covenant. 


Recommendations by U. S. 


No one shall be denied the 
freedom of association with 
others. 


Equal protection of the law 
with respect to any of the 
rights and freedoms set forth 
in Part II of this Covenant shall 
not be denied to any one on ac- 
count of race (which includes 
colour), sex, language, religion, 
political or other opinion, prop- 
erty status, or national or social 
origin or on account of any 
other arbitrary discrimination. 
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ARTICLE 21 


Any advocacy of national, 
racial or religious hostility that 
constitutes an incitement to 
violence shall be prohibited by 
the law of the State. 


ARTICLE 22 


Nothing in this Covenant 
shall be considered to give any 


person or State the right to en-. 


gage in any activity aimed at 
the destruction of any of the 
rights and freedoms prescribed 
herein. 


ARTICLE 23 
1. This Covenant shall be 


open for accession to every 
State Member of the United 
Nations or party to the Statute 
of the International Court of 
Justice and to every other State 
which the General Assembly of 
the United Nations shall, by 
resolution, declare to be eligible. 


2. Accession shall be effected 
by the deposit of an instrument 
of accession with the Secretary- 
General of the United Nations, 
and as soon as two-thirds of 
the States Members of the 
United Nations have deposited 
such instruments the Covenant 
shall come into force between 
them. As regards any State 
which accedes thereafter, the 
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Omit 


Omit 


Part Ill 
Final Provisions 
1. This Covenant shall be 


open for accession to every 
State Member of the United 
Nations or party to the Statute 
of the International Court of 
Justice and to every other State 
which the General Assembly of 
the United Nations shall, by 


resolution, declare to be eligible. 


2. Accession shall be effected 
by the deposit of an instrument 
of accession with the Secretary- 
General of the United Nations, 
and as soon as fifteen of the 
States Members of the United 
United Nations have deposited 
such instruments the Covenant 
shall come into force between 
them. As regards any State 
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Covenant shall come into force 
on the date of the deposit of 
its instrument of accession. 


3. The Secretary-General of 
the United Nations shall inform 
all Members of the United Na- 
tions and the other States re- 
ferred to in paragraph 1 above 
of the deposit of each instru- 
ment of accession. 


ARTICLE 24 


In the case of a Federal State, 
the following provisions shall 


apply: 


(a) With respect to any 
Articles of this Covenant which 
the federal government regards 
as wholly or in part appropriate 
for federal action, the obliga- 
tions of the federal governments 
shall, to this extent, be the same 
as those of parties which are 
not federal states; 


(b) In respect of Articles 
which the federal government 
regards as appropriate under its 
constitutional system, in whole 
or in part, for action by the 
constituent State, Provinces or 
Cantons, the federal govern- 
ment shall bring such provi- 
sions, with a favourable recom- 
mendation, to the notice of the 
appropriate authorities of the 
States, Provinces or Cantons. 


Recommendations by U. S. 


which accedes thereafter, the 
Covenant shall come into force 
on the date of the deposit of 
its instrument of accession. 


3. The Secretary-General of 
the United Nations shall in- 
form all Members of the United 
Nations and the other States 
referred to in paragraph 1 above 
of the deposit of each instru- 
ment of accession. 


No change 
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ARTICLE 25 


1. This Covenant shall apply 
in respect of any colony or 
Overseas territory of a State 
party hereto, or any territory 
subject to the suzerainty or pro- 
tection of such State, or any ter- 
ritory in respect of which such 
State exercises a mandate or 
trusteeship, when that State has 
acceded on behalf and in re- 
spect of such colony or ter- 
ritory. 


2. The State concerned shall, 
if necessary, seek the consent at 
the earliest possible moment of 
the governments of all such 
colonies and territories to this 
Covenant and accede on behalf 
and in respect of each such 
colony and territory immedi- 
ately its consent has been ob- 
tained. 


ARTICLE 26 


1. Amendments to this Cove- 
nant’shall come into force when 
they have been adopted by a 
vote of two-thirds of the Mem- 
bers of the General Assembly 
of the United Nations and rati- 
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This Covenant shall apply in 
respect of the metropolitan ter- 
ritory of each Contracting 
Party and also of the other ter- 
ritories for the conduct of 
whose international relations it 
is responsible; provided that it 
may at the time of acceptance 
specify that certain of these ter- 
ritories are fully self-governing 
with regard to any of the mat- 
ters dealt with in the present 
Convention and declare that ac- 
ceptance does not relate to such 
territories. With respect to ter- 
ritories which are specified as 
being fully self-governing with 
regard to any of the matters 
dealt with in this Covenant, 
each Contracting State under- 
takes to seek the consent at 
the earliest possible moment of 
the governments of such ter- 
ritories to this Covenant, and 
to accede on behalf and in re- 
spect of each such territory 
immediately its consent has 
been obtained. 


Amendments to this Cove- 
nant shall come into force when 
they have been ratified in ac- 
cordance with their respective 
constitutional processes by two- 
thirds of the parties to this 
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fied in accordance with their 
respective constitutional proces- 
ses by two-thirds of the parties 
to this Covenant. 


2. When such amendments 
come into force they shall be 
binding on those parties which 
have ratified them, leaving other 
parties still bound by the pro- 
visions of the Covenant which 
they have accepted by accession, 
including earlier amendments 
which they have ratified. 


ARTICLE 27 


In construing the Articles of 
this Covenant, the several Arti- 
cles shall be regarded in their 
relation to each other. 


Recommendations by U. S. 


Covenant. Such amendments 
shall be binding only on those 
parties which have ratified 
them. 


Omit as not essential 
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Recommendations as to Draft Covenant 
Additional Articles 


Complaints under this Covenant shall be limited to allegations 
of plain and manifest violations of substantial importance brought 
forward by States parties hereto. 

In the event of a dispute between any of the Contracting 
Parties which cannot be settled by negotiation and which in- 
volves the interpretation or application of this Covenant, it 
is agreed that such matter shall be submitted to conciliation. 
A committee of conciliation shall be formed by agreement of the 
parties to the dispute; if they are unable to agree, any of them may 
request the Secretary-General of the United Nations to designate 
an impartial committee from among nationals of States parties to 
this Covenant, including at least one person designated by each 
State party to the dispute. The Contracting Parties agree to co- 
Operate to assist any committee so established and to supply such 
information as may be required. 

The Secretary-General of the United Nations is requested to 
facilitate communications among the States parties to this Cove- 
nant, and to furnish necessary assistance to any committee estab- 
lished pursuant to this Article. 


The rights and freedoms set forth in Part II of this Covenant 
are in addition to and not in derogation of such rights and 
freedoms as may be guaranteed to all under the laws of any 
Contracting State. In agreeing to this Covenant, the Contract- 
ing Parties recognize that there are other rights and freedoms 
which may be made the subject of future covenants or 
conventions. 





The Pending “Genocide” Treaty 


Introductory Remarks 


ons Special attention is called to Articles I to VI. These provide 
ght for individual liability (as in the Nuremburg trials). Do they in- 
volve civil as well as penal liability? How are they to be en- 
‘ing forced? Most of us know so little about the international prob- 
Sa lems that we can only ask questions and try to think whether we 
it know where we are going but that seems to be part of our job as 
on. lawyers and citizens. We have received the following comment 
the from a thoughtful lawyer of another state: 
nay 


“T direct attention particularly to Article III, acts covered 


hate by the treaty. I pose one illustrative question. A large num- 
$ to ber of persons lost their lives in the Detroit race riots. Did 
ach the acts of the participants fall under Article III of the 
co- treaty? Those acts were domestic unless made international by 
such the ratification of the treaty. II (b) of the treaty says that 

genocide is ‘causing serious bodily or mental harm to members 
1 to of the group’. Is humiliation, hurt pride, discrimination of 
yve- any kind serious mental harm? May there not be constant 
tab- complaints against states and their citizens? Dr. Jessup at page 

186 says that policies may be productive of more international 
ant friction than they eliminate. Suppose the acts of genocide are 
and committed during a civil war? What is the liability of indi- 
any vidual participants? Dr. Jessup again says (p. 186) ‘until inter- 
act- national organization or international government reaches a 
oms stage of greater political maturity, international law must 

or avoid stretching its arm into a state in case of civil war’.” 


What, if any, effect would the treatv have on the 11th amend- 
ment? 
F.W.G. 
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Convention on the Prevention and Punishment of 


the Crime of Genocide 


(Three Resolutions Approved at the United Nations General As- 
sembly, Third Session, in Paris, December of 1948; 
Taken from UN Doc. A/760) 


A. 


Resolution Relating to the Adoption of the Convention on 
the Prevention and Punishment of the Crime of 
Genocide, and Text of the Convention 


THE GENERAL ASSEMBLY 


Approves the annexed Convention on the Prevention and 
Punishment of the Crime of Genocide and proposes it for signature 
and ratification or accession in accordance with its article XI. 


CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE 
CRIME OF GENOCIDE 


THE CONTRACTING PARTIES, 


Havinc ConsipERED THE declaration made by the General 
Assembly of the United Nations in its resolution 96 (I) dated 11 
December 1946 that genocide is a crime under international law, 
contrary to the spirit and aims of the United Nations and con- 
demned by the civilized world; 

REcoGNizING that at all periods of history genocide has in- 
flicted great losses on humanity; and 

BEING CONVINCED that, in order to liberate mankind from 
such an odious scourge, international co-operation is required; 


HEREBY AGREE AS HEREINAFTER PROVIDED: 


ARTICLE I 


The Contracting Parties confirm that genocide, whether com- 
mitted {n time of peace or in time of war, is a crime under inter- 
national law which they undertake to prevent and to punish. 
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ARTICLE II 


In the present Convention, genocide means any of the fol- 
lowing acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of 
the group; 

(c) Deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or 
in part; 

(d) Imposing measures intended to prevent births within 
the group; 

(e) Forcibly transferring children of the group to another 
group. 


ARTICLE III 


The following acts shall be punishable: 
(a) Genocide; 
(b) Conspiracy to commit genocide; 
(c) Direct and public incitement to commit genocide; 
(d) Attempt to commit genocide; 
(e) Complicity in genocide. 


ARTICLE IV 


Persons committing genocide or any of the other acts enu- 
merated in article III shall be punished, whether they are constitu- 
tionally responsible rulers, public officials or private individuals. 


ARTICLE V 


The Contracting Parties undertake to enact, in accordance 
with their respective Constitutions, the necessary legislation to give 
effect to the provisions of the present Convention and, in particu- 
lar, to provide effective penalties for persons guilty of genocide or 
any of the other acts enumerated in article III. 


ARTICLE VI 


Persons charged with genocide or any of the other acts enu- 
merated in article III shall be tried by a competent tribunal of the 
State in the territory of which the act was committed, or by such 
international penal tribunal as may have jurisdiction with respect 
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to those Contracting Parties which shall have accepted its juris- 
diction. 


ARTICLE VII 


Genocide and the other acts enumerated in article III shall not 
be considered as political crimes for the purpose of extradition. 

The Contracting Parties pledge themselves in such cases to 
grant extradition in accordance with their laws and treaties in 
force. 


ARTICLE VIII 


Any Contracting Party may call upon the competent organs 
of the United Nations to take such action under the Charter of 
the United Nations as they consider appropriate for the prevention 
and suppression of acts of genocide or any of the other acts 
enumerated in article III. 


ARTICLE IX 


Disputes between the Contracting Parties relating to the in- 
terpretation, application or fulfillment of the present Convention, 
including those relating to the responsibility of a State for geno- 
cide or any of the other acts enumerated in article III, shall be 
submitted to the International Court of Justice at the request of 
any of the parties to the dispute. 


ARTICLE X 


The present Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall bear the 
DE chbawrneskeadnaensacs 


ARTICLE XI 


The present Convention shall be open until 31 December 1949 
for signature on behalf of any Member of the United Nations and 
of any non-member State to which an invitation to sign has been 
addressed by the General Assembly. 

The present Convention shall be ratified, and the instruments 
of ratification shall be deposited with the Secretary-General of 
the United Nations. 

After 1 January 1950 the present Convention may be acceded 
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to on behalf of any Member of the United Nations and of any 
non-member State which has received an invitation as aforesaid. 

Instruments of accession shall be deposited with the Secretary- 
General of the United Nations. 


ARTICLE XII 


Any Contracting Party may at any time, by notification ad- 
dressed to the Secretary-General of the United Nations, extend the 
application of the present Convention to all or any of the terri- 
tories for the conduct of whose foreign relations that Contracting 
Party is responsible. 


ARTICLE XIII 


On the day when the first twenty instruments of ratification 
or accession have been deposited, the Secretary-General shall draw 
up a procés-verbal and transmit a copy of it to each Member of 
the United Nations and to each of the non-member States con- 
templated in article XI. 

The present Convention shall come into force on the ninetieth 
day following the date of deposit of the twentieth instrument of 
ratification or accession. 

Any ratification or accession effected subsequent to the latter 
date shall become effective on the ninetieth day following the 
deposit of the instrument of ratification or accession. 


ARTICLE XIV 


The present Convention shall remain in effect for a period of 
ten years as from the date of its coming into force. 

It shall thereafter remain in force for successive periods of 
five years for such Contracting Parties as have not denounced it 
at least six months before the expiration of the current period. 

Denunciation shall be effected by a written notification ad- 
dressed to the Secretary-General of the United Nations. 


ARTICLE XV 


If, as a result of denunciations, the number of Parties to the 
present Convention should become less than sixteen, the Conven- 
tion shall cease to be in force as from the date on which the last 
of these denunciations shall become effective. 
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ARTICLE XVI 


A request for the revision of the present Convention may be 
made at any time by any Contracting Party by means of a notifica- 
tion in writing addressed to the Secretary-General. 

The General Assembly shall decide upon the steps, if any, to 
be taken in respect of such request. 


ARTICLE XVII 


The Secretary-General of the United Nations shall notify all 
Members of the United Nations and the non-member States con- 
templated in article XI of the following: 

(a) Signatures, ratifications and accessions received in ac- 

cordance with article XI; 

(b) Notifications received in accordance with article XII; 
(c) The date upon which the present Convention comes 

into force in accordance with article XIII; 

(d) Denunciations received in accordance with article XIV; 
(e) The abrogation of the Convention in accordance with 

article XV; 

(f) Notifications received in accordance with article XVI. 


ARTICLE XVIII 
The original of the present Convention shall be deposited in 
the archives of the United Nations. 
A certified copy of the Convention shall be transmitted to all 
Members of the United Nations and to the non-member States 
contemplated in Article XI. 


ARTICLE XIX 
The present Convention shall be registered by the Secretary- 
General of the United Nations on the date of its coming into force. 
B. 


Resolution Relating to the Study by the International Law 
Commission of the Question of an International 
Criminal Jurisdiction 

THE GENERAL ASSEMBLY, 
CONSIDERING that the discussion of the Convention on the 
Prevention and Punishment of the Crime of Genocide has raised 
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the question of the desirability and possibility of having persons 
charged with genocide tried by a competent international tribunal, 

CONSIDERING that, in the course of development of the inter- 
national community, there will be an increasing need of an in- 
ternational judicial organ for the trial of certain crimes under 
international law, 

Invites the International Law Commission to study the desira- 
bility and possibility of establishing an international judicial organ 
for the trial of persons charged with genocide or other crimes over 
which jurisdiction will be conferred upon that organ by inter- 
national conventions; 

Requests the International Law Commission in carrying out 
this task to pay attention to the possibility of establishing a Crim- 
inal Chamber of the International Court of Justice. 


C. 


Resolution Relating to the Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide with 
Respect to Dependent Territories 


THE GENERAL ASSEMBLY recommends that Parties to the Con- 
vention on the Prevention and Punishment of the Crime of 
Genocide which administer dependent territories, should take such 
measures as are necessary and feasible to enable the provisions of 
the Convention to be extended to those territories as soon as 
possible. 


“The Survey of the Legal Profession” 


This survey is in progress but many lawyers may wish some information 
about it. 

Its purpose and character are described at length in the Journal of the 
American Judicature Society for February 1949. The following remarks of 
the late Chief Justice Stone are quoted as a background: 

“Like most other elements of the community, we are in a sense the 
victims of changes, of whose nature and effect we are not still wholly aware. 
Hence it is that the bar needs to know and to focus its attention upon the 
facts, not in the form of assumptions or generalizations . . . but upon data 
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patiently assembled and organized so as to show . . . the extent to which 
devotion to private interests has obscured our vision of the public welfare. . 
All this . . . requires study and investigation, the painstaking gathering 
of data and their portrayal in such fashion that we may know the facts and, 
knowing them, develop a consciousness of their implications for our profession 


—HARLAN F. STONE 


Extracts from a broadcast by the President of the American 
Bar Association. 


The present Survey is sponsored by the American Bar Association. That 
Association pledged $50,000 and the Carnegie Corporation of New York 
$100,000 for the work. Neither sponsor has attached any conditions of censor- 
ship to their contributions. On the contrary, each insisted that the Survey 
be truly independent and under the control of a Council of eminent laymen 
as well as lawyers. 

The Council includes seven practising lawyers, three laymen, two judges, 
two law school deans and one law school professor. These men come from 12 
states stretching from coast to coast. 

“The Director and the consultants welcome suggestions. A great many 
have been sent to the Survey headquarters at 60 State Street, Boston. More 
than one has been incorporated into the Survey. “The cooperation of all 
American lawyers, whether members of the bar associations or not, must 
be secured,” .. . 

“the purpose of all the plans and organization of the Survey is to find 
facts about the lawyer’s function in a democratic society.” 

The article in the Journal of the American Judicature Society begins 

“When a group of men pre-empt the words ‘Survey of the Legal Pro- 
fession’ to designate a nationwide study with $150,000 to spend in three years, 
an inquiry into the objectivity, the research plans and the working hypotheses 
of these men is in order. The following questions, as put to Survey personnel 
by a goodly number of hard-headed, somewhat cynical lawyers, serve to bring 
the grandiloquent phrase closer to earth: 

“T. Is the Survey an effort by the American Bar Association and/or the legal! 
profession to whitewash itself or themselves? 
“TI. How is the Survey going to survey the legal profession? 
“III. What is the Survey trying to prove? 

“These are fair questions and this paper is an attempt 

answers to them.” 


Those who do not receive the Journal of the American Judicature Society 
may obtain it at the cost of one cent for a postal card addressed to the 
Society at Ann Arbor, Michigan. It has been sent to anyone who asked for 
it without charge for the past twenty-five years or so. You can also join the 
Society, if you wish, at a cost of $5 a year and you are invited to do so. 


F. W. Grinnell, a director 

















Announcing 


Two New Books For 
Massachusetts Lawyers 











A new { fourth} edition of 


Hall, Massachusetts Law 
of Landlord and Tenant 


by Faneuil Adams and 
Charles Y. Wadsworth 
of the Massachusetts Bar 


Provides a complete and 
up-to-date treatment of the 
whole subject, including the 
rights of the parties in 
Bankruptcy. 

Includes a special pocket 
Supplement on the Federal 
rent laws. 

Insures access to the latest 
cases and to the statutory 
authorities. 

Contains a special Appen- 
dix of forms of leases and 
special agreements. 


To be published 
0 be publishe $12.50 


in June 


The first comprehensive > 
Supplement since 1938 to the 
leading Massachusetts book 
on real estate law. An essen- 
tial addition to the parent text 
and an attractive companion 
volume. 


€This new revision of an 
accepted work brings to 
the Massachusetts lawyer 
the /atest statement of the 
law in an important area 
of practice. 








The new, bound-volume 
1949 Supplement to 
Crocker’s Notes on Com- 
mon Forms, 6th Edition 


Prepared by Roger D. Swaim, 
of the Massachusetts Bar 


e Brings the parent volume 
up to date with annota- 
tions to mew cases and 
statutes. 

e Contains a special Appen- 
dix on the Mechanics of 
Title Examination in Mas- 
sachusetts by Richard John- 
son, of the Massachusetts 
Bar. 

e In order to facilitate title 
searches, includes a com- 
plete list of recent wills 
construed by the Supreme 


Judicial Court. 
$5.00 


To be published 
in May 


For further information, see your dealer, or write 


LITTLE, BROWN & COMPANY 


34 Beacon Street, Boston 6, Mass. 
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BUILT FOR EFFECTIVENESS 


A Digest of 
U.S. Supreme Court Reports | 


CONTAINING 








@ Material in dissenting and sep- 
arate opinions. 


@ Annotations showing where 
each digest proposition has been 
subsequently limited, overruled, 
or distinguished by the U. S. Su- 
preme Court in later cases. 


@ References to Am. Jur. and to 
A.L.R. annotation materials. 


e A complete text of the U. S. 
Constitution with references to 
digest sections where the provi- 
sions have been construed. 


@ A rules volume with the text of 
the rules of the various Federal 
courts. 





There are many other exclusive features 
in this great digest. 


John F. Doyle _._ Boston, Mass. CApitol 7-5950 


31 STATE STREET . Home PHONE LAsell 7-0801 
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